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STATEMENT OF QUESTIONS PRESENTED 
1. Is a criminal conviction invalidated by the refusal of the magistrate, 
during the preliminary hearing, to permit defendant to complete his cross- 
examination of the only witness and to introduce evidence in his own behalf, 


contrary to the requirements of Rule 5(c), F.R.Crim. P.? 


2. Does the unreasonable beating of defendant by the police, at the time 


of arrest and in the police station, so contaminate the proceedings that, as’ 
a disciplinary matter, this Court will not permit a conviction to stand, even 
though the beating did not lead to any evidence used against defendant at 
the trial? | 

3. Was it reversible error for the court to sustain an objection toa 
defense question, on cross-examination of the father of a seven-year-old 
girl allegedly the victim of an “indecent liberties” charge, asking whether 
the father had formed any impressions as to whether an indecent act had 
been performed on his daughter, where the girl herself had been stopped 
by the court from testifying directly to the commission or non-commission 
of the act? | 

4. Was the alleged eye-witness testimony of two police officers, 
that they saw the act being performed, so improbable and contradictory 
that it formed an insufficient evidentiary basis upon which a jury could 


find appellant guilty beyond a reasonable doubt? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,277 


WILLIE L.GILLIAM, 
Appellant 
v. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction of the United 


States District Court for the District of Columbia, finding appellant 


guilty of a violation of D, C, Code 22-3501(a) (the Act of June 9, 1948, 


62 Stat. 347, ch. 428, title I, §103). The court below had jurisdiction 
under D.C. Code 11-306. This Court has jurisdiction to hear the appeal 
under 28 U.S.C. 1291, The indictment is printed at page 5 of the Joint 
Appendix; the verdict of the jury is printed at page 46 thereof; and the 
judgment of the court below is printed at pages 46-47. The appeal was 


granted by this Court itself on August 6, 1962. 


STATEMENT OF THE CASE 
| 
Appellant was convicted of a violation of D.C. Code 22-3501(a) 


for taking “immoral, improper, or indecent liberties” with a minor child. 


The case began on February 25, 1961, a Saturday, wher the 
appellant admittedly took for a ride, in an automobile, a little eenene 
year-old girl named Virginia Johnson (JA 8) and a man named Fred Jones 
(JA 9,22), subsequently letting Mr.Jones out (JA 9, 23). Appellant, with 
Virginia Johnson still in the automobile, drove onto a deserted, vacant 
lot at First Street and New York Aveme, N.E., in the District of Colum- 
bia (JA 15, 19, 29). The time was about 7:20 p.m., and it was completely 
dark (JA 15-16, 21, 24, 29). Appellant’s testimony at the trial oe that he 
had gone to the lot to get a gallon of whiskey he had left there that morning, 
and that he had taken little Virginia with him to dispel suspicion (JA 29). 
Two police officers, Privates James Edwin Clarke and Carroll Baker, 


drove a police cruiser, its lights shining directly upon appellant's atuo- 
| 


mobile at all times, across the dark, vacant lot and up to a few feet from 


appellant’s automobile (JA 15-16, 19-20). 


At the trial, officers Clarke and Baker testified that they got 
out of their police car, walked over to appellant’s automobile, and there — 
by the headlights of the police car — they saw appellant sitting onithe front 
seat, forcing the little girl’s head down on his penis which was in an 
erected state (JA 16-17, 20). Appellant, on the other hand, testified that 
he had gone behind his automobile to urinate, saw the police car coming 
across the lot, and went back into his own vehicle (JA 30); the police 
officers began to question him about the ownership of his automobile, beat 


him savagely and unmercifully when he refused to admit he had stolen it, 


and took him to the police station where he was repeatedly and continually 
beaten while being questioned about the ownership of his automobile, and 
about other robberies and crimes (JA 30-33). Eventually the police learned 
that in fact the automobile belonged to one Rosetta Pyles, with whom the 
appellant was living at the time, who had given him permission to use the 
car (JA 31, 27-8). It was the theory of the defense at the trial that when the 
police discovered the automobile was not stolen, they realized they had 
made a serious mistake and that they would have to cover up the brutal 
beating they had given appellant, and they then concocted the story of the 
“indecent liberties” charge against appellant. Appellant was released on 
bond early in the morning of February 26, having at all times denied the 


charges of taking “indecent liberties” with Virginia Johnson. 


On Monday, February 27, a preliminary hearing was held before 
Judge Milton S. Kronheim, Jr. of the (then) Municipal Court (JA 1-5). Only 
one witness was heard ~ officer Carroll Baker, who on direct examination 
gave virtually the same story he later testified to at the trial (JA 2-3). 


Appellant’s attorney then began his cross-examination, but after only three 


questions Judge Kronheim said (JA 3): “I think we have had enough of 


this”, and was about to close the hearing. Appellant’s counsel protested that 
he had not completed his cross-examination, and offered to show that “none 
of the circumstances outlined by this Officer are true” (JA 3-4), whereupon 
Judge Kronheim permitted counsel to continue; but after only three more 
questions, and with the cross-examination obviously not completed, Judge 
Kronheim again interrupted and said (JA 4-5): “That is enough of that. That 
is the conclusion of this hearing.” No further cross-examination was per- 
mitted, nor was appellant given the opportunity to testify himself (as he did 


at the trial) or to adduce any evidence of his own. Appellant was held in the 


amount of $10, 000.00 bond for Grand Jury action (JA 5). Subsequently 


appellant was indicted (JA 5) for violation of D.C. Code 22-3501(a). 
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At the trial, Virginia Johnson was found to be a competent witness 
and proceeded to testify (JA 7-11), but she was stopped by the trial judge 
from actually testifying to the commission or non-commission of the alleged 
act. After describing the ride with appellant, the entry onto the vacant lot, 
and testifying that appellant was “choking” her and had “unzipped his pants” 
(JA 10), Virginia was apparently about to get to the point in issue in this case 
when the court interrupted and said (JA 10): “Well now can’t we cover any- 
thing further by the police?” Consequently the little girl was never asked, 
and therefore never testified, whether appellant had committed the alleged 


act. 


Her father, Wesley Johnson, was a prosecution witness. He testi- 
fied that he went down to the police station “around 7:30 or 8:00 o’clock” 
(JA 12) on the evening in question to get his daughter. On cross-examination 
he indicated Virginia had not told him anything about an indecent act being 
performed on her, and was then asked (JA 13): “Did you form any impression 
as to whether an indecent act had been performed upon her?” The prosecuting 
attorney objected, and despite argument by appellant’s attorney that the 
question was directed to the res gestae, particularly important in the case 


of a young girl and her father, the objection was sustained. (JA 14). 


Appellant, as has been said, took the stand at the trial and denied 
committing any indecent act on the girl, offering instead a complete explana- 
tion for going to the vacant lot accompanied by the girl (JA 29-34). The two 
police officers, Clarke and Baker, testified as outlined earlier (TA 15-19, 


19-22) and their testimony was virtually the sole basis for the conviction. 
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Another Government witness, William F. Westcott, did testify that he saw 
the officers drag appellant out of the automobile and that “the fly was open, 
and the defendant's penis was out” (JA 24), but his evidence was consistent 
with oppellant’s own testimony (that he had been urinating and had gone back 
to the automobile when he saw the police cruiser coming) and in any event 


would not be a basis for a verdict of violation of D.C. Code 22-3501(a). 


The jury found appellant guilty of violation of the statute, and he 
was given a sentence of forty months to ten years (JA 46-7). Appellant is 
now incarcerated at Lorton, Virginia. His motion for leave to appeal in forma 
pauperis was denied by this Court on September 29, 1961 (Misc. No. 1673), 
but his petition for certiorari was granted by the Supreme Court, Gilliam v. 
United States, 370 U.S. 727 (1962), which remanded the case to this Court 
for reconsideration in the light of Coppedge v. United States, 369 U.S. 438 
(1962). On remand, this Court by order dated August 6, 1962, granted the 
appeal, ordered a transcript at the expense of the United States, and appointed 


the undersigned as counsel for appellant. 


STATUTE AND RULES INVOLVED 
D.C. Code §22-3501(2): 


Any person who shall take, or attempt to take any immoral, improper, or 
indecent liberties with any child of either sex, under the age of sixteen years 
with the intent of arousing, appealing to, or gratifying the lust or passions 

or sexual desires, either of such person or of such child, or of both such 
person and such child, or who shall commit, or attempt to commit, any 

lewd or lascivious act upon or with the body, or any part or member thereof, . 
of such child, with the intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person or of such child, or of 
both such person and such child shall be imprisoned in a penitentiary, not 
more than ten years. 


Rule 5{c), Federal Rules of Criminal Procedure: 


SSeS eee 


Preliminary Examination. The defendant shall not be called upon to plead, 
If the defendant waives preliminary examination, the commissioner shall 


forthwith hold him to answer in the district court. If the defendant does not _ 
waive examination, the commissioner shall hear the evidence within 2 reason- 
able time. The defendant may cross-examine witnesses against him and may: 
introduce evidence in his own behalf. If from the evidence it appears to the 
commissioner that there is probable cause to believe that an offense has beer 
committed and that the defendant has committed it, the commissioner shall 
forthwith hold him to answer in the district court; otherwise the commissioner 
shall discharge him. 


Rule 52, Federal Rules of Criminal Procedure: 


(a) Harmless Error. Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregarded. 


(b) Plain Error. Plain errors or defects affecting substantial se may 

be noticed although they were not brought to the attention of the court. 
STATEMENT OF POINTS 

1. There was a violation of Rule 5(c), F.R.Crim.P., during appellant's 


| 
preliminary hearing, and that violation of the Rule contaminates and invalidates 


all subsequent proceedings, including the conviction of appellant. 
2. Appellant was savagely beaten by the police, far in excess of any 
reasonable need to subdue him. While this did not result in any direct evidence 
used against appellant at the trial, it constitutes police misbehavior for which 
there is no adequate remedy for appellant except to reverse his conviction. ; 
3. The trial judge erroneously sustained a prosecution objection to a defense 
question which might have elicited testimony highly favorable to appellant 
and might have cured inflammatory partial testimony given by the seven- 
year-old complaining witness. | 
4. The testimony of two police officers, on which the conviction rests, 
constituted insufficient evidence on which 2 jury could bring ina verdict 
of guilty. | 
SUMMARY OF ARGUMENT 
Four separate points are presented to this Court by appellant. 


The first two points involve matters occurring before the trial proper, which 


contaminate and invalidate all subsequent proceedings in the case; the third 
point involves the trial court’s action in sustaining an objection which pre- 
vented the possibility of appellant's adducing testimony vital to his case; 
and the fourth point demonstrates that the entire case for the prosecution 
is based upon testimony so improbable, inconsistent and contradictory that 
as a matter of law it was an insufficient evidentiary basis on which to rest 
the conviction. 

1, During the preliminary hearing in appellant’s case, at which 


only one witness was heard, the presiding officer (Judge Kronheim of the 


(then) Municipal Court) interrupted and stopped appellant's cross-examination 


of the witness, and closed the hearing without according appellant the right 

to introduce evidence in his own behalf. This is a clear violation of Rule 5(c) 
of the Federal Rules of Criminal Procedure, which categorically grants a 
defendant the right to cross-examine and to adduce evidence in his own be- 
half, regardless of whether the commissioner or magistrate thinks that from 
the evidence already adduced there is “probable cause to believe that an 
offense has been committed and that the defendant has committed it”. This 
determination of “probable cause” is one which the presiding officer can make 
only in a2 judicial-style finding, upon all the evidence, after the defendant has 
had the opportunity to exercise all the rights given to him. Had Judge Kron-. 
heim observed Rule 5(c) here, this appellant might never have been committed 
and might never have been indicted, In a case involving another of the 
Criminal Rules, Rule 4(2), which requires a finding of “probable cause” 
before the commissioner may issue a warrant of arrest, the Supreme Court, 
— when it found that the commissioner did not make a judicial-style determina- 
tion of “probable cause” — did not even remand the case for a hearing on that 


question; it reversed the conviction outright. Giordenello v. United States, 


357 U.S. 480. 


2. The evidence demonstrates beyond any reasonable doubt that 


the police brutally and unmercifully beat appellant, far beyond any reasonable 
need to subdue him. While this beating did not directly result in any evidence: 
used against appellant at the trial (since he never made a confession, but 
instead steadfastly denied the charges), it does contaminate the entire pro- 
ceeding which flowed therefrom. Appellant has no remedy at all for this police 
lawlessness, unless this Court administers such 2 remedy in this| case by 
reversing the conviction; and the Court should do so, in exercising its function 
and its power to control law enforcement procedures in the District of Columbia. 
3, At the trial, the court interrupted examination of the little girl, 
so that she was never asked directly to give her testimony as to the commis-~- 
sion or non-commission of the alleged act by appellant. Subsequently, when 
her father was on the stand as a witness for the prosecution, appellant attempted 
to fill this gap by asking whether the father had formed any impressions, from 
talking to his daughter, as to whether an indecent act had been performed upon 
her. The court sustained an objection to this question. But this was not, as the 
court below seemed to think, merely an attempt to elicit the father 8 “opinion”; 
it was instead an effort to adduce evidence admissible under the “spontaneous 
utterance” or “res gestae” rule of this jurisdiction. That rule is more than 
ever applicable here, because the child is quite young, the father apparently : 
is her only parent now and thus there was an unusually intimate and sensitive 
relationship, and he saw his daughter only a few minutes after the alleged 
event, thus qualifying as to the element of time. Since the trial court had 
stopped the girl from giving direct testimony on the vital issue, appellant 
was entitled to adduce what would be, in effect, her indirect testimony. This 


was particularly important because the little girl had been permitted to testify 


to just enough to inflame the jury, before the court interrupted her. Appellant 
was entitled to cure that inflammatory testimony, and the gap in her evidence, 
by attempting to have her father testify. Surely his testimony would have 
carried great weight with the jury, and it was reversible error to deprive 
appellant of his opportunity to adduce that testimony. 

4. No conviction can stand if there was not before the jury suf- 
ficient evidence on which to find guilt beyond a reasonable doubt. Here, the . 
conviction rested almost entirely upon the testimony of two police officers 
that they had actually seen the appellant sitting in his automobile forcibly 
committing the act on the little girl, yet that testimony was so improbable 
@s not to be believable. Summed up, the officers testified that appellant 
was parked ona dark and deserted vacant lot with a little girl, committing 
an indecent act; the police cruiser, with its headlights sweeping across that 
dark lot, focused its lights directly upon appellant’s automobile as they 
approached, and switched on the high beam to attract the attention of those 
in the parked car; the police car approached to within a few feet of appellant's © 
car, lighting it; the two officers got out, walked over to the parked automobile, 
and by the lights of the police cruiser, which lit up appellant’s vehicle, saw 
appellant sitting up, with Virginia Johnson — and appellant, oblivious to all 
this, was still engaged in committing the act. This flies against all reason. 
In other respects, the police testimony was internally inconsistent and was 


contradicted by other Government witnesses. As a whole, then, the testimony 


of the two police officers — on which the conviction rested — was so seriously 


impaired as not to be worthy of belief, and therefore the evidence was 


insufficient for a verdict of guilt beyond a reasonable doubt. 


ARGUMENT 
1. Rule 5(c), F.R.Crim.P., was violated ing the pre- 
liminary hearing. f 
There can be no doubt that there was a violation of Rule 5(c), 


Federal Rules of Criminal Procedure, during the preliminary hearing held 


in appellant’s case before Judge Milton S. Kronheim of the (then) Municipal 


Court. Rule 5(c) provides, in pertinent part: 


“If the defendant does not waive examination, the com- 
missioner shall hear the evidence within a reasonable — 
time. The defendant may cross-examine witnesses against 
him and may introduce evidence in his own behalf. If from 
the evidence it appears to the commissioner that there is 
probable cause to believe that an offense has been committed 
and that the defendant has committed it, the commissioner 
shall forthwith hold him to answer in the district court; 
otherwise the commissioner shall discharge him.”1/ 


It will be noted that the mandate of Rule 5(c) that the defendant 
“may cross-examine witnesses against him and may intreduce evidence in 
his own behalf” is categorical and unqualified; it is not dependent upon a 
finding, or lack of finding, of “probable cause” by the hearing officer. Yet 
in this case, Judge Kronheim (1) cut off the cross-examination by appellant’s 
counsel without permitting him to conclude his eee and (2) 
closed the hearing before appellant could introduce any evidence in his own 
behalf. | 


1/ Though Rule 5 speaks of the “commissioner”, 18 U.S.C. 3041 also 

empowers any “judge of the United States” to conduct such proceedings - 
according to the Criminal Rules, and Rule 54(a)(2) provides that the 
Criminal Rules “applicable to proceedings before commissioners apply 
to similar proceedings before judges of the United States or of the 
District of Columbia.” 5 


The record of the preliminary hearing shows that at first, after 
a single witness, a police officer, had testified to the act of alleged indecent 
liberties with a minor in a parked automobile on a vacant lot, Judge Kronheim 
said (JA 3): “I have heard enough. Do you want to say anything, Mr. Johnson? rs 
Mr. Johnson, appellant’s attorney, who had (JA 2) insisted upon the holding 
of a preliminary hearing, then began his cross-examination of the witness. 
He had asked only three questions (Was the car’s motor running? Was the 
car on a lot and not on the street? In what part of the car was the child? ), 
all obviously directed to the direct testimony of the witness that he had seen 
the act being committed, when Judge Kronheim said (JA 3): “T think we have 
had enough of this. The Court holds you in the amount of $10,000 bail.” 
Counsel for appellant promptly protested (JA 3): “Iam not finished 
my cross examination of him”. After further discussion and an offer by 
appeliant’s attorney to show that the circumstances were not as testified by 
the police officer, the court said (JA 4): “The purpose of a preliminary hearing 
is to determine whether, by prima facie evidence, an offense has been com- 
mitted, and the defendant committed it.” The court then added, inexplicably: 
“Your questions so far have not been directed to that point.” He ordered 
the witness to resume the stand and said: “Mr. Johnson, if you will direct your 


questions to that point, I will be happy to hear you through. ”" Then ensued the 


following, which constitutes the entire remainder of the proceeding (JA 4-5): 


“CROSS EXAMINATION — Cont’d 
BY MR, JOHNSON: 


Q. Did there come a2 time, when you saw this 
man — he had his hand on the girl’s neck. Is that right? 


A. He had his right hand on the back of her 
neck. 


Q. Was she sitting up? 


PR 


A. She was being forced over his leg. 

Q. Was she forced, or was she not? 

THE COURT: That is enough of that. That is the 
conclusion of this hearing. You are held for action of the 


Grand Jury in the amount of $10,000. 


(Thereupon at 1:45 o’clock p.m., the above- 
entitled action was adjourned). ” 


From the above summary and excerpts, it is obvious that Judge 
Kronheim cut off the cross-examination before counsel for appellant had con- 
cluded, and appellant was never allowed to introduce any evidence in his own 
behalf. Yet Rule 5(c), F.R.Crim.P., is categorical in stating that a defendant 
may do both. The Rule gives the commissioner or judge.no discretion to deprive 
a defendant of either of these rights, even if the presiding officer has already 
concluded that “there is probable cause to believe that an offense has been 
committed and that the defendant has committed it”. : 

It cannot be said that this patent violation of Rule 5(c) is “harmless 
error” within Rule 52(a), F.R. Crim. P. This Court cannot say what Judge 
Kronheim’s ruling would have been if appeilant had been allowed to continue. 
For example, an attack on the credibility of the police witness, based on the 
improbability of his testimony, such as we present later in this brief (see, 
infra, section 4 of the Argument), might have changed Judge Kronheim's 
conclusion that there was “probable cause”. Witnesses on appellant's behalf 
might have contributed to this change of mind. If Rule 5(c) had been followed, 
this appellant might never have been indicted, might never have come to trial, 
and his present conviction and incarceration can therefore hardly be said to 
be “harmless error”. : 

As a matter of judicial administration and discipline, a plain and 


outright disregard by a judge of one of the Criminal Rules should not be 
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countenanced. The hearing itself is judicial in nature. In a case decided 
before the promulgation of the Criminal Rules, but involving the procedure 
which Rule 5 later adopted (see Advisory Committee Note on Subdivisions 

(b) and (c), 18 U.S.C.A. Rule 5), this Court said in Wood v. United States, 

75 U.S. App. D.C. 274, 128 F.2d 265, 271 (1942): “Though we have held 
recently that there is no [constitutional] right to a preliminary hearing 

« « e- it does not follow that there are none in its course when one is held. 
“The Court went on to say, in an illuminating discussion particularly pertinent 


here (128 F.2d at 270-1): 


“The inquiry is essentially judicial. The subject matter 
is temporary restraint of the accused person’ s liberty. 
The function is to determine whether there is sufficient 
evidence to justify this. Commitment without evidence 
or on insufficient evidence would be arbitrary. The 
hearing, though informal, is inopen court. It is not 2 
Star Chamber affair. The court has power to examine 
the accused and others. The decision requires the 
exercise of discretion on both facts and law. While it 
does not have finality for deciding guilt or innocence, 

it has that quality for the immediate purpose. The decision 
is reviewable, at any rate for abuse of discretion. 


“Ali these are qualities of a judicial proceeding, not a 
prosecutor’s inquisition. Like all judicial proceedings, 
the hearing is inquisitorial in a broad sense. But its 
purpose is not to convict, That is the trial court's 
function. Nor is it to procure evidence for conviction. 
That is the prosecutor's duty. It is rather to decide 
between the informer or prosecutor and the accused 
on the preliminary question of his temporary restraint. 
In this the court stands between them, not as partisan, 
but as judge. In subject matter and function, the hearing 
is judicial. It should be so in essential procedure.” 


Thus the question is, as we have said, not only an issue of this 
appellant’s rights, but also an issue of judicial administration and discipline, 
particularly where — as here — the preliminary hearing was actually conducted 


by a judge. This Court recently reaffirmed that principle, saying in Goldsmith 


v. United States, 107 U.S. App. D.C. 305, 277 F.2d 335 (1960), at footnote 


2a on pp. 338-9: 


“The purpose of this preliminary examination is also to have a judicial 

determination as to whether the person should be held.” (Emphasis added). 
The burden upon 2 commissioner or magistrate to make a judicial- 

type determination of the issue of “probable cause, ” and not to accept the con- 

clusion of another, is dramatically shown by Giordenello v. United States, 

357 U.S. 480 (1958), reversing a Soneicson because the ee ioeiGden failed 


to act as a “neutral and detached magistrate” in making a determination of 
“probable cause” under Rule 4(2), F.R.Crim.P., in issuing a aero of 
arrest, but instead relied upon the personal knowledge of the complaining 
officer. And in Giordenello the Court said it was acting on principles of 
“sound judicial administration” (357 U. S, at 488) by reversing the conviction 
outright, rather than to remand the case for a special hearing a “probable 
cause”. The rule involved in the Giordenello case is strikingly similar, in 
language and in purpose to the portion of Rule 5(c) involved in the case at bar. 
Rule 4(a), F.R.Crim.P., states: “If it appears from the warrant that there is 
probable cause to believe that an offense has been committed and that the 
defendant has committed it” (emphasis added), a warrant for his Serost shall 
issue. The underscored language is identical with the language of Rule 5(c). 
Thus the Giordenello case is strong authority for the proposition we urge in 
this case. 


‘ The importance attributed to Rule 5 of the Criminal Rules is 


demonstrated by the celebrated Mallory-Upshaw_line of cases reversing 
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convictions for violations of Rule 5(2). Upshaw v. United States, (335 U.S. 
410 (1948); Mallory v. United States, 354 U.S. 449 (1957). While that line of 
cases involves only Rule 5(a), yet the entire procedure prescribed by Rule 5 


(including subparagraph (c) here involved) was said in Mallory to bea 


“procedure devised by Congress for safeguarding individual rights without 
hampering effective and intelligent law enforcement”. 2/ 354 U.S. at 453. 
In the case at bar, not only was any effective cros s-examination 
of the sole witness — a police officer — denied to appellant, but not a single 
witness, including appellant himself (who took the stand at the trial and would 
presumably have done’ so at the preliminary hearing), was allowed to present 
evidence in appellant’s behalf. This makes a mockery of Rule 5(c) and vitiates 
the entire procedure leading to the conviction. 
Research has turned up no decided cases on this precise issue under 
Rule 5(c) itself, since its promulgation, and it thus appears that the point has 
never been litigated to a decision. The issue was not raised at the trial, but 
in the light of the Giordenello case, supra, this does not appear to be important; 
this is ‘plain error" affecting substantial rights, within Rule 52(b) of the 
Criminal Rules. As this Court has said, in Tatum v. United States, 88 U.S. 
‘App. D.C. 386, 190 F.2d 612 at 614 (1951): “It has always been the custom 
of this Court, however, in cases of serious criminal offenses, to check care- 
fully the record for error prejudicial to defendant which he did not urge. This 
accords with Rule 52(b) of the Federal Rules of Criminal Procedure”. 


2. The beating of appellant by the police contaminates the 
conviction. ey 


A major defense of appellant at the trial was that he was savagely 
and unmercifully beaten by the police, both at the scene of the alleged crime 
and at the police station, to a degree far exceeding any reasonable need to 


subdue him, and that the police then concocted — to cover up the beating, which 


2/ Rule 5, “though in form a Rule, has the full effect of statutory law”. 
Killough v. United States, — U.S. App. D.C. —, — F.2d —, decided 
October 4, 1962 (Slip opinion, p.2) 


was recognized as a police mistake — the charges on which appellant was 


tried. 

That appellant was savagely and unreasonably beaten by the police, 
far in excess of need to subdue him, seems demonstrated beyond any reason~ 
able doubt by the proof adduced at the trial through the testimony of four 
witnesses — appellant himself, Rosetta Pyles, Dr. William R. Hyde, and 
Virginia Johnson, the little girl. Thus Virginia Johnson, describing the events 
on the parking lot, testified that when the police officers came to the auto- 
mobile, “they took and open the car door and pulled him out and he said that 
I was his sister and I said I wasn't so chey; took and beat him up. ¢ “(GA 11). 
Rosetta Pyles, the woman with whom appellant was living at the time, gave 


the following graphic description of his appearance some five and one-half 
| 


hours after the police officers approached him on the parking lot at 7:20 p.m. 
(JA 26-27): | 


“Q. Did there come a time in the early morning of 
February 26th, 1961, about one o'clock in the morning, 
when you saw Willie Gilliam? 
“A. Yes. 

“Q. Could you describe how Willie Gilliam looked at this 
time? 


“A. Well, he looked horrible, because he had been beaten 
up. His right eye was completely closed, his face was 
swollen all the way across here (indicating), and he could 
just barely see out of his left eye, just 2 peep out of it. 


“Q. How was his ear? A. Well, his ear at the back was cut. 
Blood had run out of his ear. He had a great big knot in the 
back of his head where it was covered with blood. He had 
another place over here (indicating). He had a place on his 
side where it looked like he had been stomped with a foot 
on his side. And his face was a mess, the way it was _ 
swollen and his eyes, he hada cut under here rae 
and another placehereon his face (indicating). 


“Q. Would you say it was possible that these injuries 
could have been produced by one or two blows with a fist? 
A. No. He had more than that. 


“Q. When was the last time that you had observed. Willie 
Gilliam before this time? A. Well, I saw him down at the 
precinct when they first brought him out for him to release 
my car keys, and he was beaten then. I said, “Did you 

all have to beat him?” 


“Q. Well, describe the injuries that he had at the time when 
you saw him at the precinct. A, His face was swollen then, 
and he could just barely peep out of that left eye. 


“Q. And when was the last time that you saw him before that 
time at the precinct? A. Before he went to work that morning 
around 2 little after ten. 


“Q. What time of day was this? A. It was a little after ten 
when he went to work. 


“Q. Did he have these injuries at that time? A. No, he didn’t. 
“Q. Did he have the injuries on his body? A. No. 

“Q. How do you know he didn’t have the injuries? A. Because 
when he gets up in the morning, we play before he gets out 

of bed. 


“Q. He didn’t have that stomp mark or anything? A. No, he 
didn’t have that on him. 


“Q. When you said you played in the morning, did you mean 
that you had sexual relations? A. Yes.” 


Appellant himself gave this running account of his horrifying treat- 


ment, beginning at the parking lot and continuing in the police station (JA 30 - 
32): 


“ . .A. And the officer got out of the patrol car. I stepped 
out. I met him about half way to my front fender. He asked me 
what I was doing on the lot. I told him I stopped to urinate. He 
asked me whose car it was. I told him it was my car. He said, 
*Do you have the registration card?" I said, “No, it is not my 
car.’ I said, ‘It is registered in my wife’s name.” So he says, 
‘What's your name?’ I told him. He said ‘What is your wife's 
name?‘ I said, ‘Rosetta Pyles.’ He says ‘Why is it you have 
one name and your wife has another name?’ I said, ‘That is 
my common law wife.’ He said ‘Have you ever been arrested 
before?’ I said, ‘Yes, two or three times." He said, ‘For 
what?’ I said, ‘For auto theft and quite a few other things. z 
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He said, ‘Are you telling me a damn lie?" And he reached 
me and got me on my collar. He ripped all the buttons _ 
off the front of my top coat that was buttoned up. He ripped 
the buttons, not all, but he tore a hole out of it. AndI © 
reached up to knock his hand, but his fingers dug into my 
throat. He hit me in the head with a hard object. My knees 
buckled. I went down. He kicked me in the stomach...... 
So he took me and tried to make me stand up against the 
truck, but my knees would buckle. Each time he turned 
me loose my hands would go back, and he would push 
me back on the truck. So they both taken me and put me 

in the truck, closed the door; andI guess we remained 

on the lot close to a“balf hour. And I had no recollection 
of going in the precinct at all. But I next remember that 

I was going up these steps to a lighted room with a big 
chair similar to this with my back almost to the wall, — 
but enough room for an individual to walk behind. 


“And they started interrogating me on who owns the car. 

I told them. I gave them the address, and the address where 
I lived. So one of the officers left the room. He goes down- 
stairs and comes back. He says, ‘He.told a damn lie. There 
is no phone listed there at this time, nobody lives there 

by this name." I realized then I didn’t make it explicit 
about the arrangement of the phone, because it was in 

her maiden name. So he continued to try, he continued! 

to beat me and to interrogate me. So each time I asked 

him for a lawyer, and he continuedto hitme. . 


“Q. Who? A. The officer, plain clothes officers, 


“THE COURT: What were their names, do you know? 


“THE WITNESS: No, sir, I don't. 


“So the officer came back up later on and he told ‘me he had got 
in touch with the house, and the lady said the car was not 
stolen. Then the question of the child came up. They questioned 
me about other robberies and stealing of tires and tubes from 
garages and different places. 


“Then the question of the child came in. And they explained 
to me the charges they could get me for. And I told them I 
still would like to have a lawyer, that is my rights. He 
said, “You don’t have any rights.” They continued to inter- 
rogate me. At this time I was not able to see or to identify 
the officers at all. I could merely see the form standing 
out in front of me.” 


e ° e ° ° ° 


“So they continued to beat me for at least an hour. About 
that time I had no feeling in my head at all. So I just 


rem2ined silent and let them beat me. So just as they 
had gotten through two officers went out and the last 
remaining one he caught me in the back of my shirt, 
pushed me down, and busted my head open and knocked 
me unconscious. Next I remember I was being brought 
before the child in that same condition, blood from my 
eyes, nose, ears, several places on my head, placed in 
front of the child.” (JA 32) 


“Q, *&* Did either of those officers strike you? A. Yes, 
sir, everyone in that room.” (JA 32) 


**>,. And while you were being questioned about any of 

these side offenses other than the garage, were you struck? 

A. I was struck almost every time they asked me something 

when I didn’t answer.” (JA 33) 

Independent and highly cogent testimony on the scope of appellant's 
beating was given by Dr. William R. Hyde, a physician consulted by appellant 
some hours after he was released by the police. Dr. Hyde testified (JA 35) 
that appellant “had been severely beaten”; he “had multiple contusions, 
lacerations, and so forth involving the head and neck and chest wall.” When 
asked if he thought appellant had been struck more than twice (see the discus- 
sion infra of the police testimony), Dr. Hyde definitely said “yes”, though 
he found it “hard” to say whether appellant had been struck more than ten 
times. As to the location of the injuries, Dr. Hyde testified: “Most of his 
injuries were involving, specifically, the eyes, the cheeks, the back of his 
head, one or both ears, I don’t remember which, but mostly in the area of the 
facial region and the head, the scalp.” (JA 35.) “Both eyes were swollen. One 
eye was completely closed and the other eye was partially closed. "(JA 36.) 

On cross-examination the prosecution attempted to avoid the impact 
of this damning testimony by suggesting, not that Dr. Hyde’s testimony was 


incorrect in any respect, but that since all he knew about the source of the 


injuries was what appellant had told him, the injuries might really have been 


acquired elsewhere — for example, in a boxing match that afternoon. Dr. Hyde 
replied (JA 36}: “tt would be hard for a man to get that many injuries in a 
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boxing match”. Subsequently, the court inquired (JA 37) how the physician 
could tell that the injuries “were different than he might have gotten through 
some other method such as an automobile accident of some sort”. | Dr. Hyde: 
“Well, the multitude of injuries and the various regions that were involved 

as a result of my examination indicated that he had to sustain trauma to 
multiple areas of the body: ears and front of the head, the back of the head, 

the rib cage and an injury that one would get in falling or in an automobile 
accident would tend to be a little more localized than the injuries he received.” 
(JA 37). ! 

In the light of the overwhelming testimony of a brutal beating, not 
seriously questioned by the prosecuting attorney, what was the testimony of 
the two police officers — who were, of course, testifying under oath? It was 
nothing short of preposterous. Officer James Edwin Clarke testified (JA 17-18) 
that he struck appellant only once, probably in the head, and not with his stick 
but only with his fist. Pinpointing the conflict in testimony is the following 
colloquy (JA 18): “Do you recall how many times you hit him, Officer? 

A. One time.” The other officer, Carroll R, Baker, testified on direct 
examination that he struck appellant “once” (JA 20), with his fist (JA 21). On 


cross-examination he expanded his testimony slightly to say it might have 


been “once or twice”, and only to the body (JA 22). 

It will no doubt be argued by the appellee that even if the evidence 
does demonstrate that appellant was unreasonably beaten by the police, the 
beating did not result in a confession or in any other evidence adduced at the 
trial, and so is irrelevant under the rule of United States v. Mitchell, 322 U.S. 
65 (1944), which states (p.67): “We are dealing with the admissibility of 
evidence in criminal trials in the federal courts.” It is true that the beating 


did not result directly in evidence that was used against appellant, but that 
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is not the end of this Court's inquiry. Two points remain, beyond the 


Mitchell question of admissibility of evidence: (a) the necessity of disciplining 
the police behavior inthe District of Columbia, and (b) the fact that if 
appelant’s theory was correct, the beating did result directly in evidence 
adduced at the trial — namely, the concocted police story. 

It is the function of this Court, and of no other, to exercise a 
disciplinary function with regard to law enforcement.in the District of 
Columbia. “Matters relating to law enforcement in the District are entrusted 
to the courts of the District. Our policy is not to interfere with the local 
rules of law which they fashion, save in exceptional situations where egregious 
error has been committed.” Fisher v. United States, 328 U.S. 463, 476 
{1946}. This Court said, in Watson v. United States, 98 U.S. App. D.C. 

221, 234 F.2d 42 at 45 (1956): “Of course, we would not countenance the 
admission of evidence derived through the exercise of police brutality. " It 
was recently pointed out in the concurring opinion in Killough v. United States, 
supra, n.2 (p.24 of slip opinion): “Pragmatically, it has been shown that 
exclusionary rules are the only effective deterrent to police wrongdoing. ” 

And indeed, as will be shown later, the McNabb -Upshaw-Mallory rule is 
essentially a disciplinary weapon against police misbehavior. 

What is appellant's situation here, if the Mitchell rule is strictly 
and technically applied? It is that theoretically his beating did not result in 
extracting from him any evidence used against him in the trial, so that he 
has not been “legally” injured, and his only remedy — if he seeks vindication 
for his beating — is to file a civil suit for damages against the police officers. 
Not “legally” injured? But he is incarcerated at this very moment, for a term 
of years, because of (if his theory is accepted) that beating. As for suing the 


officers in a civil action for damages, that‘is no remedy for his criminal 


conviction and incarceration, and further, we say frankly that the very 
suggestion is laughable; 3/ to make that suggestion is to say that appellant 
has no remedy at all. If a remedy for the police lawlessness exes in the 
District of Columbia, it must be administered by this Court in this case. 

It is our position that since the beating was committed by the police 
because of, and in the course of, the events on which appellant's conviction 
was based, that conviction is contaminated by the beating and must be set 
aside. This Court can enter a mandate of acquittal on the present record; 
but if the Court desires not to do that, it can remand for a new trial with 
directions that the jury should be instructed that if they find the police unreason- 
ably beat Sepenent because of, and in the course of, the events on which the 
indictment is based, appellant must be acquitted. | 

If it be argued that this is a departure from present law, we answer 
in the words of the Supreme Court. In establishing the McNabb-Up shaw- Mallory 
rule as a disciplinary bridle upon police misbehavior, that Court said in 
McNabb v. United States, 318 U.S. 332, 341 (1943), that the principles 
governing evidence in federal criminal trials have not been restricted to those 
derived solely from the Constitution but have been formulated by the Court 
itself, and in doing so “the Court has been guided by considerations of justice 
not limited to the strict canons of evidentiary relevance.” And again in the 
Mitchell case itself, the Court said (322 U.S. at 68) that in federal cases, as 


contrasted with state cases, the Court may go beyond strict rules of constitutional 


limitation and may fashion policy for the federal courts, as it did in McNabb 


3/ In this connection, it must be remembered that appellant is indigent; this 
is an appeal in forma pauperis, appellant being unable to pay the costs of 
appeal or to hire an attorney. Appellant could not pay an attorney to file 
a civil suit, even if such a suit had some chance of succeeding. 
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and declared (p. 66): 


“Practically the whole body of the law of evidence 

governing criminal trials in the federal courts has 

been judge-made . . . Naturally these evidentiary rules 
have not remained unchanged. They have adapted themselves 
to progressive motions of relevance in the pursuit of 

truth . . . and have reflected dominant conceptions of 
standards appropriate for the effective and civilized 
administration of law. ” 


This is what appellant asks this Court to do in this case. 


3. It was error to preclude 2 question to the father asking if 
he had formed any impression that ee alleged act had been committed. 
Wesley Johnson, the father of the little girl here involved, was a 
witness for the prosecution. He was not, of course, present in the automobile 
during the time of the alleged act, but he saw his daughter only a few minutes 
thereafter, picking her up at the police station (JA 12-13). The little girl’s 
mother apparently is dead or does not live with the family (JA 8), and so 
Mr. Johnson is both father and mother to the child (JA 13). This relationship 
became important when the following colloquy occurred on cross-examination 
{JA 13-14}, the questioner being Mr. Prahinski, counsel for defendant, the 
prosecuting attorney being Mr. O’Malley, the subject matter being Mr. 
Johnson's meeting with his daughter. 


“Q. Did she tell you anything about an indecent act 
being performed on her? 


“A. (Shaking head negatively) 


“@. Did you form any impressions as to whether an 
indecent act had been performed upon her? 


Mr. O:Malley: I object. 
The Court: Sustain the objection. 


Mr. Prahinski: May we have some argument on that, 
Your Honor? 


The Court: What does impression that he formed have 
to do with it? 


Mr. Prahinski: I think it would be part of the res 

gestae and Your Honor, these things are a little 

difficult to communicate and between father and child 

as to the form of the words and as the impressions so 

accordingly the impressions are quite important. 

The Court: I sustain the objection. 

Mr. Prahinski: I have no further questions.” 

The trial judge appears to have thought this was an “opinion” question, 
but it was not; it was in fact as indirect attempt to elicit the little girl's evidence, 
She herself had not been allowed to testify directly to the commis sion or non- 
commission of the alleged act. Virginia Johnson was being questioned by the 
prosecuting attorney on the events of the evening in issue, and had testified 
that appellant took her in his automobile to the parking lot. She then testified 
that appellant “choke me around my neck with his bare hands . . And then 
he took and unzipped his pants.” (JA 10.) At that point the court interrupted 
any further questioning of the girl and said: “Well now can’t we cover anything 
else by the police? ” Consequently Virginia Johnson was not asked whether 


appellant had done anything further to her, or if he had, just what he had done. 


The action of the judge, no doubt designed to spare the little girl, 4/ is per- 


-haps understandable, but it deprived the trial of evidence by the very person 


most in possession of the facts. 

The question asked of Wesley Johnson by the defense was an attempt 
to fill this gap. It was not an “opinion” question; it was designed to elicit the 
father’s appraisal of the little girl's state of mind and emotion at a time 
directly after the alleged commission of the act. Ag such, it might well fall 
within the “excited utterance” doctrine, usually though loosely termed 
4/ Clearly the court was not ruling that the girl was too young to be a com- 

petent witness. He had already permitted her to testify for a considerable 


period, and to a degree which might have inflamed the jury (see, e.g., her 
testimony quoted in the text above). His ruling that she was competent wes 


well within his discretion. Wheeler v. United "159 U.S523 (1895); 
Beausoleil v. United States, 71 U.S. i iss om its 107 F.2d 292 (1939). 
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“res gestae”. See this Court’s discussion in Murphy Auto Parts Co. v- Ball, 
101 App. D.C.416, 249 F.2d 508 (1957), cert. den., 355 U.S. 932. Thatis, 
the little girl's directly ensuing emotional state was a fact forming part of the 
“res gestae” of the alleged act and its aftermath. The principle, whether termed 


“res gestae ” or broken down into the different components of that term, is an 


expanding doctrine, always in favor of admissibility rather than exclusion of 


evidence. See Washington & G.R.Co. v. McLane, 11 App. D.C. 220 (1897); 
Wetherbee v. Safety Casualty Co., 219 F.2d 274 (C.A. 5th, 1955); McCormick 
on Evidence (1954), pp. 585-587. The principle includes declarations offered 
to show a state of mind or emotion in issue in a case. McCormick, supra, at 
p.568. In the case at bar, while it is true that the little girl’s state of mind 
or emotion was not directly in issue, there is an immediate causal relation 
from the act alleged; and while it is also true that counsel’s question did not 
seek to elicit declarations, but only the father's appraisal of his daughter's 
statements and actions directly after the alleged act, it must be considered that 
we are dealing with a seven-year-old girl, of whom it cannot be expected that 
she could be as articulate as an adult, and therefore much might have to be 
gathered from her totality of conduct. The appraisal by a parent (especially 
one who is both father and mother in the family) of his daughter’s statements 
and actions might be the best available criterion, at least where he has con- 
cluded from his knowledge of her that no such act took place. 

The Court has held that the two requirements for qualification of an 
out-of-court statement to be admissible as an excited utterance are: “(a) an 
exciting event, (b) an utterance prompted by the exciting event without time to 
reflect, i.e., dominated by the nervous excitement of the event. . . . 

Murphy Auto Parts Co. v. Ball, supra, 249 F.2d at 511. Both elements appear 
to be present in the instant case. If the testifying officers are to be believed, there 
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was an exciting event; and the period of elapsed time was only 2 few minutes 
after the event (JA 12-13). 

A case bearing marked resemblance to the case at bar is Beausoliel 
v. United States, 71 U.S. App. D.C. 111, 107 F.2d 292 (1939), another 
“sndecent liberties” case, in which a six-year-old girl had been alone with the 
defendant in the front seat of an automobile during the alleged event. The 
child’s mother was permitted to testify over objection that shortly after the 
alleged act, she saw her daughter, noticed a peculiar expression on her 
daughter’s face, questioned the girl, and was told of the Gecurrence of the act. 
This Court sustained that ruling under the “spontaneous ctterence” doctrine; 
and to the criticism that too much time had passed to justify the “jpontaneous” 
element, the Court replied (107 F.2d at 295) that “where, 2s in the present 
case, the victim is of such an age 2s to render it improbable that her utterance 


was deliberate and its effect premeditated, the utterance need not be so nearly 


contemporaneous with the principal transaction” as in the case of an older 


person. 

Again, in Brown v- United States, 80 U.S. App. D.C. 270, 152 
F.2d 138, 139 (1945), this Court said: “We do not minimize the importance of 
a young child’s spontaneous exclamations. They may be much more valuable 
than her testimony on the witness stand. r: : 

No doubt the orthodox use of the “excited utterance” principle is 
to employ an utterance as proof that a fact as serted in it did occur as asserted, — 
see VI Wigmore on Evidence (3rd Ed.) 1134, whereas the use urged in this 
brief is to employ the little girl's conduct and lack of such utterance as 
evidence that the fact asserted in the indictment did not occur. But the basis 
is the same — the trustworthiness attributed to statements or actions during 


| 
a period of nervous excitement. As for the tender age of the minor (seven 
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disarranged in the little girl’s clothing? A. Not as far as I could see.” 
Finally, we recall to the Court’s attention the evidence concerning 

the beating of appellant, discussed in section 2, supra. In the face of over- 

whelming evidence that appellant bad been savagely, repeatedly, and brutally 


beaten, officers Clarke and Baker both steadfastly testified that each of them 


struck appellant only once, each with his fist. 


This is not a case of simple contradicted testimony in which, as the 
Government may argue, the jury was free to disbelieve some portions, to 
believe other portions, and to base the conviction on the portions they believed, 
2s in Shelton v. United States, 83 U.S. App. D.C. 257, 169 F.2d 665 (1948), 
cert. den. 335 U.S. 834. Here the jury had no right to believe the fundamental 
factual framework on which the entire convicting testimony rested. See Hinton 
v. United States, 91 U.S. App. D.C. 13, 196 F.2d 605 (1952), another 
“*decent liberties” case in which this Court reversed a conviction because 
the evidence was insufficient to sustain the verdict. As the Court said in still 
another case reversing an “indecent liberties” conviction, Jones v. United 
States, 97 U.S. App. D.C. 291, 231 F.2d 244, 246 (1956): “This is a repel- 
lent charge, but such a charge does not destroy the presumption of innocence 
or justify a conviction on evidence which is not sufficient to prove beyond a 
reasonable doubt every element of the alleged offense (here, the corpus delicti).” 

Conclusion 


The judgment of conviction of appellant should be reversed. 


irving ..M, Panzer 

1735 De Sales St. NW 

Washington 6, D.C. 
Attorney for Appellant 
(Appointed by this Court) 


years) here involved, that is a factor militating for, rather than against, the 


application of the “excited utterance” rule here, because that principle obviates 
the usual sources of untrustworthiness inherent in the testimony of so young 

a child. See, e.g., State v. Gorman, 229 Minn. 524, 40 N.W. 2d 347 (1949), 
quoting Wigmore; Beausoliel v. United States, supra. : 

By sustaining the objection to the question, the trial court denied 
appellant the possibility of eliciting an answer favorable to him, a answer 
which, coming as it would from the father of the alleged victim, would surely 
have carried great weight with the jury and might have been an antidote to the 
prejudice which must have been created in the jurors” minds by the inflamma- 
tory but incomplete testimony of the girl herself. It was error, under the 


circumstances here, to sustain the objection. 
4._ The testimony of the police was.s0.contrediciony Soe 
improbable t it is an insutucient evidentiary basis for the | 
verdict. 
The Government's case rested virtually entirely upon the testimony 
of two police officers, Clarke and Baker, that they had personally witnessed 
the alleged act. If their testimony is of such a nature as to be an insufficient 
evidentiary basis on which to rest a verdict of guilty, this conviction admittedly 
cannot stand. We shall show that the testimony of these two officers was sO 
improbable in a fundamental respect 2s to undermine and vitiate their entire 
testimony, and in other important respects it was inconsistent with and was 
contradicted by the testimony of other prosecution witnesses. | 
The improbability vitiating the entire testimony of both officers 
is that if they are to be believed, appellant, with a little girl, was parked in 


his automobile on a deserted lot, at night, when it wes completely dark; the 


officers drove their cruiser, with its bright lights fully lit, onto that dark 
| 


years) here involved, that is a factor militating for, rather than against, the 
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application of the “excited utterance” rule here, because that principle obviates 


the usual sources of untrustworthiness inherent in the testimony of so young 
a child. See, e.g., State v. Gorman, 229 Minn. 524, 40 N.W. 2d 347 (1949), 
quoting Wigmore; Beausoliel v. United States, supra. 

By sustaining the objection to the question, the trial court denied 
appellant the possibility of eliciting an answer favorable to him, an answer 
which, coming as it would from the father of the alleged victim, would surely 
have carried great weight with the jury and might have been an antidote to the 
prejudice which must have been created in the jurors’ minds by the inflamma- 
tory but incomplete testimony of the girl herself. It was error, under the 
circumstances here, to sustain the objection. 

4. The testimony of the police was so contradictory and 

improbable tit is an insufticient evidentiary basis for the 
verdict. 

The Government's case rested virtually entirely upon the testimony 
of two police officers, Clarke and Baker, that they had personally witnessed 
the alleged act. If their testimony is of such a nature as to be an insufficient 
evidentiary basis on which to rest a verdict of guilty, this conviction admittedly 
cannot stand. We shall show that the testimony of these two officers was so 
improbable in a fundamental respect as to undermine and vitiate their entire 
testimony, and in other important respects it was inconsistent with and was 
contradicted by the testimony of other prosecution witnesses. 

The improbability vitiating the entire testimony of both officers 
is that if they are to be believed, appellant, with a little girl, was parked in 
his automobile on a deserted lot, at night, when it wes completely dark; the 


officers drove their cruiser, with its bright lights fully lit, onto that dark 


and deserted lot, the lights sweeping across the Jot and focused directly upon 


the appellant's automobile 5. /; and yet appellant sat in his front seat, oblivious 
to all this, and continued to engage in committing the indecent act while the 
brightly-lighted police car, with its lights directly on appeliant’s car, actually 
switching its headlights to high beam to attract his attention, drove all the way 
over the lot and right up to appellant’s automobile. Not only that; appellant 
was said to be still oblivious to the presence of the public cruiser and of the 


two officers at the moment they looked into his vehicle‘and saw him committing 


the act, yet it was the lights of the police car shining into appellant's car that 
enabled the police to_ see the alleged act. It runs against all reason that a 
person engaged in the act charged against appellant should be so oblivious to 


bright lights (focused directly upon his automobile) on a dark and deserted 


¢ : 
lot; indeed, reason tells us that such a person would be super-sensitive to the 
approach of anyone else. And — if the police are to be believed — appellant 


was not lying down in the ‘automobile seat, as might be the case in other acts;. 
| 


5/ Testimony of officer Clarke (JA 15-16): “At the time I was approaching the 
car our headlights were on the car. Q. The headlights from your car were 
on the other car? A. My headlights were shining on the other car. The 
other car was sitting in a dark area with no lights on at all. . -As we 
approached closer to the car, I turned the headlights on the scout car on to 
high beam with the foot button to attract attention to whoever was in the 
car. . .our-lights were shining in. . -” 


Testimony of officer Baker (JA 21); “Q. Was this lot illuminated? A. No, 
sir, it was not. Q. Was there any dashlight or anything like that in the 
car that went on when you opened the door? A. I don’t remember it , be- 
cause the headlights of our scout car, if there would have been any lights, 
drowned out any other lights that there would have been in the car.” 


See also the testimony of another prosecution witness, William F. Westcott 
(JA 24): “. . .of course it was dark on that lot, even with the lights of 
the police cruiser still on.” 


he was sitting up, in perfect position to see or be aware of approaching lights. 
So improbable is this testimony, when measured by any ordinary 
standard of human behavior, that it must be disregarded, and appellant's 
testimony must be accepted as the correct version of what occurred. But if 
the police testimony is canceled out in this most important respect, the entire 
basis of their ensuing testimony is destroyed, and the case against appellant 
falis. 
Inconsistencies and contradictions in the police testimony help to 
fill out the picture of evidence that is too thin to be believed. Thus, Virginia 
Johnson testified (JA 11) that she was not crying when the police arrived, whereas 
police officer Clarke testified (JA 17) that she “was screaming and crying... 
tried to calm her down. She was elmost hysterical”; and officer Baker testified 
{JA 20-21): “She was crying and struggling. . .Il asked him [appellant] why 


the child was crying. . . Then my partner went in and took the child out of 


the car and tried to calm her down”. 6/ 


Another inconsistency arose with regard to the girl’s clothing. 
Officer Clarke testified (JA 17): “. . .andas I took her out of the car, I had 
to rearrange her clothing. She had on a pair of blue denim dungarees. They 
were unsnapped and down below her buttocks. I pulled those back up around 
her and resnapped them.” However, officer Baker said nothing about this, and 
Mr. Westcott testified (JA 24): “. . . it was dark on that lot, even with the 
lights of the police cruiser still on. I reckon that she had a pair of jeans on 
and a coat, and nothing looked disarranged there”. Subsequently, on cross~- 
examination, defense counsel asked (JA 25): “Q. You say nothing looked 
6/ In fairness, we must point out that William F. Westcott, an attendant at 


a service station just across the street from the lot, testified that the 
girl was crying and screaming. (JA 24.) 


29 


disarranged in the little girl's clothing? A. Not as far as I could see. “ 

Finally, we recall to the Court’s attention the evidence concerning 
the beating of appellant, discussed in section 2, supra. In the face of over- 
whelming evidence that appellant had been savagely, repeatedly, and brutally 
beaten, officers Clarke and Baker both steadfastly testified that each of them 
struck appellant only once, each with his fist. | 

This is not a case of simple contradicted testimony in which, as the 
Government may argue, the jury was free to disbelieve some portions, to 
believe other portions, and to base the conviction on the po rtions they believed, 
as in Shelton v. United States, 83 U.S. App. D.C. 257, 169 F. 2a 665 (1948), 
cert. den. 335 U.S. 834. Here the jury had no right to believe the fundamental 
factual framework on which the entire convicting testimony rested. See Hinton 
v. United States, 91 U.S. App. D.C. 13, 196 F.2d 605 (1952), another 
“*decent liberties” case in which this Court reversed a comviceon because 
the evidence was insufficient to sustain the verdict. As the Court said in still 
another case reversing an “indecent liberties” conviction, Jonesiv. United 
States, 97 U.S. App. D.C, 291, 231 F.2d 244, 246 (1956): “This is a repel- 
lent charge, but such a charge does not destroy the presumption of innocence 
or justify a conviction on evidence which is not sufficient to prove beyond a 
reasonable doubt every element of the alleged offense (here, the corpus delicti).” 


Conclusion 


The judgment of conviction of appellant should be reversed. 


| 
irving ...M, Panzer 
1735 De Sales St. NW 
Washington 6, D.C. 
Attorney for Appellant 
(Appointed by this Court) 
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Wire L. GriiiaM, APPELLANT 
v. 


Unrrep Srares oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT OOURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on March 6, 1961, for violations of 
22, D.C. Code 350(a) and 350{b) (Indecent Liberties With a 
Minor). On April 14, 1961, @ jury found appellant guilty as 
to Count I of the indictment and not guilty as to Count IT. 
By judgment and commitment filed May 26, 1961, appellant 
was sentenced to serve 40 months to 10 years imprisonment. 
(Crim. No. 162-61) 

On June 1, 1961, appellant filed a motion for leave to appeal 
in forma pauperis. This motion was denied by the District 
Court on June 9, 1961. On November 9, 1961, appellant filed 
a second motion for leave to appeal in forma pauperis. This 
motion was denied by the District Court on November 13, 1961, 
as frivolous. On December 12, 1961, appellant filed a motion 
in this Court for leave to appeal in forma pauperis. This 
motion was denied by order of January 15, 1962 (Misc. No. 
1775) ; on April 17, 1962, appellant filed a petition for writ of 
certiorari in the Supreme Court (S.C. No. 1274 Mise. Oct. T. 

(1) 
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1961). On July 21, 1962, the Supreme Court granted appel- 
lant’s petition in forma pauperis and vacated the judgment of 
this Court and remanded the case for appropriate action. On 
August 6, 1962, this Court allowed appellant to appeal in forma 
pauperis pursuant to the judgment of the Supreme Court. 
The instant appeal followed. 

On February 25, 1961, appellant picked up a 7-year-old 
female child, one Virginia Johnson, in front of her home in 
northwest Washington (J.A. 8-10). Appellant was known to 
Virginia for she had seen him in the neighborhood on several 
prior occasions (Tr. 25). Appellant was accompanied at this 
time by one Fred Jones. After dropping Jones off at*his home 
on O Street, appellant drove off with the little seven-year-old 
girl (J.A. 8, 9, 22). He proceeded down New Jersey Avenue 
and then along New York Avenue, NE. Appellant turned 
into an alley and parked his car on an empty lot on New 
York Avenue (J.A. 9,29). At this point, the little girl became 
apprehensive suspecting that she might be missed at home. 
Appellant thereupon allayed her fears by telling her that her 
father had been drinking and that he and Mr. Jones had put 
him to bed (J.A. 9). In fact, Virginia’s father was not a 
drinking man and he was not intoxicated on February 25, 1961 
(Tr. 33). 

It was approximately 7:15 P.M. and already dark when 
appellant parked his car upon the vacant lot. However, he 
and the young child sat in the front seat of the car with the 
lights out (J.A. 16). Appellant told Virginia to roll up the 
windows of the car and he proceeded to open the zipper on his 
trousers (J.A. 9). He then grabbed the little girl around the 
neck with one hand while with the other he clutched his penis 
as he forced the young child’s head down upon his virile organ 
(J.A. 17,20). ‘Two officers of the Metropolitan Police Depart- 
ment, who had driven upon the lot a few minutes earlier, 
approached the car and observed appellant forcing the young 
girl’s head down into his lap. They opened the car door and 
appellant jumped out of the car and attacked one of the police 
officers. The officer warded off appellant’s blows and knocked 
him to the ground (J.A. 17, 20). The young child, who was 
screaming and somewhat hysterical, was taken from the car 
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and one of the officers attempted to quiet her (J.A. 20, 24). 
The other officer pulled appellant from the ground and placed 
him over the front hood of the scout car (J.A. 17, 20). Appel- 
lant told police that Virginia was his sister (J.A. 21). How- 
ever, this statement was immediately denied by the child 
(J.A. 11). Appellant and the child were taken to the police 
station and appellant was booked. 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 3501, provides: 


G) Any person who shall take, or attempt to take any 
immoral, improper, or indecent liberties with any child 
of either sex, under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person or 
of such child, or of both such person and such child, or 
who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part or 
member thereof, of such child, with the intent of arous- 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, or 
of both such person and such child shall be imprisoned 
in a penitentiary, not more than ten years. 


Rule 5(c), Federal Rules of Criminal Procedure, provides: 


Preliminary Examination. The defendant shall not 
be called upon to plead. If the defendant waives pre- 
liminary examination, the commissioner shall forthwith 
hold him to answer in the district court. If the defend- 
ant does not waive examination, the commissioner 
shall hear the evidence within a reasonable time. The 
defendant may cross-examine witnesses against him and 
may introduce evidence in his own behalf. If from the 
evidence it appears to the commissioner that there is 
probable cause to believe that an offense has been com- 
mitted and that the defendant has committed it, the 
commissioner shall forthwith hold him to answer in the 
district court; otherwise the commissioner shall dis- 
charge him. 


4 
SUMMARY OF ARGUMENT 
I 


The evidence presented at the preliminary hearing was more 
than adequate to establish sufficient probable cause to hold 
appellant for further action by the Grand Jury. The Grand 
Jury fully considered the evidence presented against appellant 
and saw fit to indict him for the crimes charged. Any proce- 
dural improprieties which may have occurred in the course of 
the preliminary hearing constitute only harmless error and in 
no way prejudiced appellant’s rights. 


i 


The alleged misconduct on the part of the police is in no way 
relevant to the question of whether appellant received a fair 
trial. It is undisputed that no evidence was obtained from 
appellant as a result of the alleged beatings. Therefore, this 
unrelated police misconduct cannot be the basis upon which 
appellant’s conviction is set aside. 


Il 


The seven-year-old infant, Virginia Johnson, made no state- 
ment to her father relating to the commission of the crime of 
which appellant is charged. Any “Smpressions” that the father 
might have had as to whether in fact an indecent act had been 
committed upon his daughter was hearsay testimony and was 
properly excluded. 

IV 


Appellant may not attack the sufficiency of the evidence for 
the first time on appeal. Moreover, the testimony of the two 
police officers, which appellant claims to be beyond belief, was 
corroborated by the statements of two other witnesses. It is 
for the jury to make the ultimate determination as to the 
weight and credibility of the testimony of any witness. There- 
fore, the trial court properly submitted the case for their 
consideration. 


5 
ARGUMENT 


LE No reversible error was committed in the course of the 
preliminary hearing 


On February 27, 1961, a preliminary hearing was held before 
Judge Milton S. Kronheim of the Court of General Sessions to 
determine whether there was sufficient probable cause to hold 
appellant for further action by the Grand Jury (J.A.1). At 
this hearing, Officer Carroll Baker testified that he and his 
partner, Officer Clark, came upon appellant and a small female 
child in a car parked on a vacant lot in northeast Washington. 
When they encountered appellant, he had his trousers open, 
his penis in his hand and he was forcing the child’s head down 
upon his penis (J.A. 2,3). On cross examination, appellant’s 
counsel, acting on the misconception that appellant was 
charged only with assault, asked Officer Baker several irrele- 
vant questions. The court thereupon interrupted counsel, 
informing him appellant was not charged with assault but with 
an indecent act on a minor, and that the purpose of prelimi- 
nary hearing was to determine whether by prima facie evidence 
an offense had been committed and whether appellant had 
committed it. (J.A.3,4.) The court further stated that coun- 
sel’s questions had “not been directed to that point” and that 
if counsel would direct his questions to the relevant issue, the 
court would be happy to hear him through (J.A. 4). Appel- 
lant’s counsel thereupon continued his cross examination, ask- 
ing questions which again could be deemed relevant only to a 
charge of assault (J.A. 4). The court thereupon concluded 
“that it had heard enough” and held appellant for further 
action of the Grand Jury (J.A. 4,5). 

The purpose of a preliminary hearing is to determine whether 
there is sufficient evidence against an accused to warrant his 
being held for action by the Grand Jury. Giordenello v. United 
States, 357 U.S. 480 (1958); Barrett v. United States, 270 F. 
24 772 (Sth Cir. 1959); United States v. Lucas, 13 F.R.D. 177 
(D.C.D.C. 1952), affirmed 91 U.S. App. D.C. 2778, 201 F. 2d 
182 (1952); Barber v. United States, 142 F. 2d 805 (4th Cir. 
1944). See Goldsmith v. United States, 107 U.S. App. D.C. 
305, 308-309 n. 2a 277 F. 2d 335, 338-339 n. 2a (1960). 
United States v. Heidman, 21 F.R.D. 335, affirmed 104 US. 
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App. D.C. 128, 259 F. 2d 943, cert. denied, 359 US. 959 (1958). 
The testimony of Officer Baker clearly established sufficient 
probable cause to warrant holding appellant for further action 
by the Grand Jury. 

Moreover, the Grand Jury can consider any matter involving 
the possible commission of 2 crime and it is not limited in its 
deliberation to only those cases in which the defendant has been 
held over for action by a committing magistrate. United 
States v. Lucas, supra; United States v. Gray, 87 F. Supp. 436 
(D.C.D.C. 1949). Appellant’s case was considered by the Grand 
Jury and they found that there was sufficient evidence to indict 
him for the crimes charged. Therefore, any procedural impro- 
priety which might have taken place at the preliminary hearing 
js, at best, harmless error. 


II. The alleged acts of misconduct by the police did not consti- 
tute sufficient grounds to reverse appellant’s conviction 


Appellant argues, without relevant authority, that because 
he was beaten by the police his conviction should be set aside. 
He admits that no evidence was introduced at trial which can 
be said to have been secured as a result of the alleged beatings. 
However, it is his contention that the judgment of the lower 
court should be reversed because he has no other means of 
“vindication” for the injuries he suffered at the hands of the 
police. 

Assuming the fact that appellant was beaten by the police, 
all the cases which appellant cites in support of his prayer for 
reversal relate to the admissibility of evidence which had been 
derived from improper police activity. In the aforementioned 
cases where a conviction had been set aside, such reversals were 
based upon the inadmissible nature of evidence and were not 
reversed as a means to impose a penalty or sanction against the 
action of the police officers. Mitchell v. United States, 322 
US. 65 (1944) ; Upshaw v. United States, 335 U.S. 410 (1948) 
(see dissenting opinion of Justice Reed). See: Mallory v. 
United States, 354 U.S. 449 (1957) ; McNair v. United States, 
318 US. 332 (1943); Watson v. United States, 98 U.S. App. 


* Appellant cannot prevail in any attempt to challenge the power of the 
District Court to try him because of the alleged illegal action of the police 
department. See Frisbie v. Collins, 342 U.S. 519 (1952) ; Kerr v. Illinois, 
119 U.S. 436; United States v. Green, 88 U.S. App. 249, 188 F. 24 48 (1951). 
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D.C. 221, 243 F. 2d 482 (1956). The cases relating to the 
exclusion of evidence have never sought to set aside a convic- 
tion as a punitive measure against the unrelated wrongdoings 
by a police officer. As expressed by the Supreme Court in 
Mitchell v. United States, supra, at 70, 71; the duty of the 
courts in shaping rules of evidence relates to the propriety of 
admitting evidence, and this power is not to be used as an 
indirect mode of disciplining police misconduct. 

While recognizing the Court’s supervisory power over the 
enforcement of local laws, the Government contends that there 
exists no authority to support the setting aside of the proper 
conviction solely because of unrelated misconduct on the part 
of the police. 


III. The trial court did not exclude any proper evidence 


Appellant’s contention that the trial court erred in prevent- 
ing Wesley Johnson, the father of the victim Virginia Johnson, 
from testifying about his “impression as to whether an indecent 
act had been performed on her,” is not meritorious. 

Appellant and Virginia Johnson were taken to No. 2 Pre- 
cinct Station at approximately 7:35 on the night of the crime. 
At approximately 8 o’clock Mr. Johnson arrived to pick up 
his seven year old daughter (J.A. 12). On cross-examination 
by appellant’s counsel he was asked whether his daughter 
had told him anything about an indecent act being performed 
on her. Johnson gave a negative reply (J.A. 13). Appel- 
lant’s counsel then asked Johnson: “Did you form any impres- 
sions as to whether an indecent act had been performed on her.” 
Government objection was sustained (J.A. 13, 14). Appellant 
now contends that this failure to permit Mr. Johnson to state 
his “impressions” as to what experiences his daugther had 
encountered constituted reversible error. 

In support of his position appellant cites several cases, all 
of which relate to the admissibility of “spontaneous utter- 
ances.” However, the question in issue is not one relating to 
“spontaneous utterances” but rather to an attempt by counsel 
to elicit from a witness his “impressions” of whether or not a 
crime had been committed upon a third party (J.A.13). Such 
“impressions” are clearly opinion-evidence constituting inad- 
missible hearsay. Therefore, they were properly excluded by 
the trial court. Lampe v. United States, 97 U.S. App. D.C. 
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160, 229 F. 2d 43 (1956), cert. denied, 359 U.S. 929; Guthrie v. 
United States, 92 U.S. App. D.C. 361, 207 F. 2d 19 (1953); 
Beasoliel v. United States, 71 U.S. App. D.C. 111, 170 F.2d 292 
(1939) ; see Lyles v. United States, 103 U.S. App. D.C. 22, 254 
FP. 2d 725, cert. denied, 356 US. 961 (1958); Taylor v. United 
States, 142 F. 2d 808 (9th Cir. 1944), cert. denied, 323 US. 
723; Zimbey v. United States, 142 F. 2d 132 (1st Cir. 1944); 
Beausoliel v. United States, 71 App. D.C. 111, 107 F. 2d 292 
(1939). 


IV. The case was properly submitted to the jury for their 
verdict 


Appellant failed to make a motion for judgment of acquittal 
in the proceedings before the District Court. Having failed 
to challenge the sufficiency of the evidence in the proceedings 
below, appellant is estopped from putting it in issue for the 
first time on appeal. Battle v. United States, 92 U.S. App. 
D.C. 220, 206 F. 2d 440 (1953); Cratty v. United States, 82 
US. App. D.C. 236, 163 F. 2d S44 (1947); Grant v. United 
States, (9th Cir. 1961) 291 F.2d 746. 

Appellant contends that the testimony of the two police 
officers relating to appellant’s commission of crime is incredible 
and beyond belief. However, their testimony was corroborated 
by the statements of two other witnesses (Virginia Johnson 
and William F. Wescott). The determination of the weight 
and eredibility to be given to the testimony of a witness is a 
matter within the purview of the jury’s consideration. There- 
fore, the trial court properly submitted the case to the jury 
for their verdict. Glasser v. United States, 350 U.S. 60 (1942) ; 
Martin v. United States, 109 US. App. D.C. 83, 284 F. 2d 217 
(1960). 

CONCLUSION 


Wherefore it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Barry I. FREDERICKS, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT FOR THE 
DISTRICT OF COLUMBIA 
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UNITED STATES OF AMERICA, ) 
Plaintiff, 
v. ) U. S. 1376-61 
) 
) 
) 
) 


WALKER GILLIAM, 
(WILLIE LEE GILLIAM), 


Defendant. 


Washington, D.C. 
Municipal Court Building 
Fifth and E Street, N.W. 
Monday, February 27,1961 


Met, pursuant to notice, at 1:30 o'clock, p.m. 
BEFORE: 

HON. MILTON S. KRONHEIM, JR., Judge 
APPEARANCES: 

HENRY L. JOHNSON, ESQ,, On behalf of the Defendant 

TIMOTHY MURPHY, ESQ., On behalf of the Plaintiff. 


PROCEEDINGS 
THE COURT: Pvt. Carroll Baker? 
PVT. BAKER: Yes, sir. 
THE COURT: Willie Lee Gilliam. Is that you? 
MR, GILLIAM: Yes, sir. 
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THE COURT: You are charged with an indecent act on a minor 
child. You are entitled to retain Counsel. You are entitled to a pre- 
liminary hearing. You do not have to make a statement. If you do, it 
may be used against you. Do you understand? 

MR. GILLIAM: Yes, sir. 

THE COURT: Now, Mr. Henry Lincoln Johnson? 

MR. JOHNSON: Yes, sir. 

THE COURT: What do you want to do sir? 

MR. JOHNSON: I want to put him on for preliminary hearing. 

THE COURT: All right, Sir. 

MR. JOHNSON: May the father and the child be excused? 

MR. MURPHY: The Government is only going to call one witness. 

THE COURT: Let the father and little girl have a seat in the cor- 
ridor. Will all the lawyers come forward, please? 

Whereupon, 

VIRGINIA JOHNSON 
WESLEY JOHNSON 
PVT. CARROLL BAKER 
were duly sworn by the Clerk of the Court, after which Wesley and Vir- 
ginia Johnson, father and daughter, left the room. 
PVT. CARROLL BAKER 
was called as a witness, by and on behalf of the Government, was exam- 
ined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. MURPHY: 

Q. Officer, will you state your name and assignment? A. Pvt. 
Carroll Baker, Second Precinct. 

Q. Were you so assigned, Saturday, at approximately 7:20 p.m.? 
A. Yes, sir. 

Q. Directing your attention to that particular hour last Saturday, 


where were you? A. I was assigned to scout 21, working the 4:00 to 
12:00 p.m. tour of duty. Iwas cruising on 1st St. N.E., in the vicinity 
of New York Avenue. 
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Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Who was your companion? A. Pvt. James E. Clark. 

Q. Did you have occasion to see the Defendant, Walker Gilliam? 
A. Yes, sir, I did. : 

Q. Would you relate the circumstances? A. We were cruising 
in the area, and I observed a car parked on the vacant lot on the corner 
of 1st and New York Avenue, N.E. I went over to investigate. When I 

got out of the car, I could see somebody was in the car. I went 


over and pulled the car door open, and the defendant was in there. 


@. What, if anything, was the defendant doing? A. The defendant 
had a small child, colored female -- | 
Q. Is that the young girl who was just here? A. Yes, sir. 
Q. Continue. A. He had his right hand on the back of her neck. 
He had his trousers open. He had his penis in his left hand. He was forc- 
ing the child's head upon it. } 
THE COURT: Ihave heard enough. Do you want to say anything, 
Mr. Johnson? 
CROSS EXAMINATION 
BY MR. JOHNSON: | 
Q. When you saw the defendant there in the car, was his motor 
running? A. It was.off. 
Q. The car was on the parking lot, and not on the side of the street? 
A. It was on a vacant lot. 
Q. Where was the child, with reference to the seat -- in what part 
of the car? A. On the passenger side of the front seat. | 
THE COURT: I think we have had enough of this. The = holds 
you in the amount of $10,000 bail. 
MR. JOHNSON: I am not finished my cross examination of him. 
THE COURT: Not along that line. 
MR. JOHNSON: Suppose I show it didn't happen that we -- 
THE COURT: You can show it to a petty jury, Sir. 
MR. JOHNSON: If Your Honor please, I want to note an exception 
to Your Honor's ruling. If Your Honor please, do you know how much 
bond he is under now? 


THE COURT: No, sir. 

MR. JOHNSON: He is under $500.00 bond. 

THE COURT: It has been raised to $10,000, sir. 

MR. JOHNSON: Will you do this, if Your Honor please -- 

THE COURT: Yes? 

MR. JOHNSON: Will you permit me to do this. I want to make a 
tender that the car was on the street. I want to make the tender to you 
that this defendant was not in the car. When this little girl was brought 
in the Police Station, and faced this man, she said he had done nothing 
to her. This man was outside of the car when the child was in the car, 
and she was only in there about four or five minutes. There was a man 
in the car just prior to that time -- just left, across the street. The 
young lady had ice cream, just purchased. None of the circumstances 
outlined by this Officer are true. I think I am entitled to do that, in the 
light of the circumstances. I don’t think a preliminary hearing means 

anything to me, whatever the circumstances are -- whatever he 
says is going to be done. He is only charged with assault. 

THE COURT: He is not charged with assault. He is charged with 


an indecent act on a minor child. The purpose of a preliminary hearing 


is to determine whether, by prima facie evidence, an offense has been 
committed, and the defendant committed it. Your questions so far, have 
not been directed to that point. 

MR. JOHNSON: Yes, sir. 

THE COURT: Resume the stand, Mr. Baker. Mr. Johnson, if you 
will direct your questions to that point, I will be happy to hear you through. 

CROSS EXAMINATION - Cont'd 
BY MR. JOHNSON: 

Q. Did there come a time, when you saw this man -- he had his 
hand on the girl's neck. Is that right? A. He had his right hand on the 
back of her neck. 

Q. Was she sitting up? A. She was being forced over his leg. 

Q. Was she forced, or was she not? 

THE COURT: That is enough of that. That is the conclusion of 
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this hearing. You are held for action of the Grand Jury in the amount of 
$10,000. , 

(Thereupon, at 1:45 o'clock p.m., the above-entitled action was ad- 
journed). 


[Filed in Open Court March 6, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1960, Sworn in on January 3, 1961. 


Criminal No. 162-61 
Grand Jury No. 218-61 


The United States of America 


Vv. 


(Taking indecent liberties with 
minor child; enticing minor child 
to another place for purpose of 
taking indecent liberties with child.) 


) 
Willie L. Gilliam ) Violation: 22 D.C.C. 3501a; 3501b 
) 
) 
) 
) 


[ INDICTMENT ] 


The Grand Jury charges: 

On or about February 25, 1961, within the District of Columbia, 
Willie L. Gilliam did take immoral, improper and indecent liberties with 
Virginia Johnson, a female child under sixteen years of age, that is, about 
seven years of age, with the intent of arousing, appealing to and gratifying 
the lust, passions and sexual desires of the said Willie L. Gilliam. 
SECOND COUNT: | 

On or about February 25, 1961, within the District of Columbia, 
Willie L. Gilliam did take, entice, allure and persuade Virginia Johnson, 
a female child under sixteen years of age, that is, about seven years of 
age, into his automobile, with the intent of arousing, appealing to and 
gratifying the lust, passions and sexual desires of the said Willie L. Gilliam. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


[Filed March 10, 1961] 
PLEA OF DEFENDANT 


On this 10th day of March, 1961, the defendant Willie L. Gilliam, 
appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1 


*x* * * 


[Filed April 7, 1961] 
AFFIDAVIT IN SUPPORT OF MOTION 


FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 


I, Willie L. Gilliam, being first duly sworn according to law, de- 
pose and say that Iam the defendant in the above-entitled cause, and in 
support of the annexed motion, in compliance with the requirements of 
Rule 17(b) of the Federal Rules of Criminal Procedure, state as follows: 

1. That the names and addresses of the witnesses referred to in 

the annexed motion are: Chief of Police, Washington, D.C. 
That the testimony which he (or they) is expected to give, if 
subpoenaed, is: (1) Photographs of defendant taken by police 
on Feb. 25, 1961 after beating of defendant; (2) Bond tran- 
script dated 2/25/61 or 2/26/61 showing offense defendant 
charged with when released; (3) Report filed by officers on 
beating of defendant; (4) List of officers on duty in #2 Pre- 
cinct on 2/25/61 from 7 PM to Midnight. 

That the evidence of the witness or witnesses is material to 
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the defense because defense is that charge is cover up for 
beating of defendant by police. 
That I cannot safely go to trial without the said witness or 
witnesses. 

That I do not have sufficient means and am actually unable 
to pay the fees of the witness or witnesses. 

/s/ Willie Gilliam 
[JURAT the 6th day of April, 1961]. 


[Filed September 13, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS — 


Washington, D. 
Wednesday, rae 12, 1961. 


The above-entitled matter came on for trial before HONORABLE 


GEORGE L. HART, Jr., United States District Court Judge, and a jury, 


at about 2:30 p.m. 
* * 


VIRGINIA JOHNSON 
having been called by the Government as a witness in the afore-captioned 
cause, following interrogation by the Court, was duly sworn by the deputy. 
clerk, took the stand and was examined and testified as follows: 

THE COURT: All right, you may sit down, Virginia. 

We might try that neck microphone and maybe it will make it a little 
easier for you to be heard. You want to hold it? Then you can; talk in 
that. Try it out. 

Where did you say you went to school? 

THE WITNESS: Scott Montgomery. 

THE COURT: Oh, that's good. 

All right, Mr. O'Malley. 
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DIRECT EXAMINATION 
BY MR. O'MALLEY: 
. How old are you, Virginia? A. Seven years old. 
. And you are in the first grade? A. Yes, sir. 
. And where do you live? A. 409 N Street. 
. N Street? A. Um humm. 
. Do you know whether that is Northwest, Northeast, or where? 


. N Street; all right, is it near the Capitol Building? A. Yes, sir. 
. Who do you live with? A. My father. 
Q. And your mother? A. No, sir. 
* * * * * 

Q. Do you know a man by the name of Willie Gilliam? A. Yes, 
the name is Willie Lee but I don't know his last name. 

Q. You know him by Willie Lee? A. Yes, sir. 

Q. And do you see Willie Lee in court today? A. Yes, sir. 

Q. Would you point to him please, Virginia? A. Yes, sir. 

Q. Point. 

(The witness pointed toward the defendant Gilliam.) 

THE COURT: What does he have on, Virginia? 

THE WITNESS: A red striped shirt. 

THE COURT: Let the record show that this witness has identified 
the defendant. 

BY MR. O'MALLEY: 

Q. And do you recall the day of February 25, 1961, Virginia? Do 
you recall the day sometime ago when you saw some police officers? 
A. No, sir. 

Q. No, sir? Do you remember taking a ride in an automobile 
with anybody? A. Yes, sir. 

Q. Who? A. Willie Lee. 

Q. Willie Lee? A. (Nodding affirmatively). 

Q. That is the defendant, Willie Lee Gilliam; right? A. Yes, sir. 

Q. All right, and where were you picked up? Where did you get in 
the automobile? A. At the house. 
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Q. Atthe house? A. (Nodding affirmatively). 

Q. And whose house? A. My house. 

Q. And was that in front of your house? A. Yes, sir. 

Q. And at the time you got into the automobile, who was driving it? 
A. Mr. Willie Lee. | 

Q. And was anybody else in the automobile? A. Yes, sir. 

Q. Who? A. Mr. Fred. 

Q. Is that Mr. Fred Jones? A. Yes, sir. 

* ca * * * 

Q. Well, all right, then you went on a parking lot? A. — he 
took me on the parking lot, he drove up in the alley. 

Q. Yes, and what happened there? A. He told me and raised the 
window up. I told him that my father told me to come back home and he 
said that he'd put my father in bed drunk. : 

Q. All right, now where was Mr. Fred Jones at this time? A. At 
his house. 


Q. Did you leave him off at his house? Is that right? A. Yes, sir. 
Q. All right, and then what happened? A. And then he took and 
came from out and see, he had had to take Mr. Fred home. Mr, Fred 


was just breaking off of work and then Willie Lee asked Mr. Fred, do he 
want to help to take him home, and Mr. Fred said that he will carry -- 
will let him take him home; so he took him home. Mr. Fred said, well, 
he come back and pick him up, so he can go see his grandmother. 

Q. All right, and then after that you went onto this lot; is that cor- 
rect? A. Yes, sir. | 

Q. All right, now what happened there, Virginia? A. Well, he 
tooked me, told me to raise the window up, and I told him I wasn't 80 -- 

THE COURT: Told you to raise the window up, window on the car? 

THE WITNESS: Yes, sir. 

THE COURT: All right, go ahead. 

BY MR. O'MALLEY: 

Q. And what did you tell him? A. Then he took and locked the 

car though he had already passed by my house, my house from the store; 


10 


early in the morning we always go up there, took me to the store to buy 
some candy. 

Q. All right, now just a minute. You were in on this vacant lot, 
were you not? A. Yes, sir. 

Q. And there was you and Willie Lee; is that right? A. Yes, sir. 

Q. Now, did anything unusual happen at that time? A. Well, Willie 
Lee, he took me and around -- choke me around my neck with his bare 
hands. 

Q. Took you around the neck? A. Choke me. 

Q. Choked you; and what part of the automobile were you seated 
in at that time? A. A green one. 

Q. What? A. A green one. 

Q. Yes, but were you in the front or the back? A. The front. 

Q. All right, and where was Willie? A. On the part where he 
drive the car at. 

Q. And where was he seated in the automobile? A. By the door. 

Q. By the door; all right, what happened then? A. And then he 
took and unzipped his pants. 

Q. Unzipped his pants? A. (Nodding). 

Q. And then what happened, Virginia? 

Let me ask you this, Virginia: Did there come a time then when 


the police officers came? Did you see police officers shortly after that? 


A. No, sir, he was in touching and choking me around my neck. 

Q. All right and then later on didn't police officers come? 
A. Yes, sir. 

Q. And -- 

THE COURT: Well now can't we cover anything further by the 
police ? 

MR. O'MALLEY: Well, we're not going to get back to that subject, 
Your Honor, but I do want to talk about the police arriving and her re- 
actions. 

THE COURT: All right. 
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BY MR. O'MALLEY: 

Q. Then the police officers arrived, did they? They came there? 
A. Yes, sir. 

Q. All right, what did you see themdo? A. Well, they told me 
to drop my head underneath the car door and he said if the policeman 
would ask me what.was wrong, to tell them that I was his sister and then 
I told them I wasn't and then they took and open the car door and pulled 
him out and he said that I was his sister and I said I wasn't so they took 
and beat him up. | 

Q. Well what -- did you see him do anything before that; just try 
and recall and tell us the truth,hmm? A. No, sir. 

Q. Okay, when the police officers opened the door, did you see 
Willie do anything? A. Well, his pockets open, and pulled ee out of 
the car, put him in their car. | 


Q. Yes, and what were you doing at that time? Did you ee out of 


the automobile? A. Yes, sir. 

Q. And were you crying at that time? A. No, sir. 

Q. All right, and who did you run to after you got out of the auto- 
mobile? Did you go to somebody? Did you go to Willie, or did | you go to 
the police officers? A. Police officer. : 

MR. O'MALLEY: And -- that's all the questions I have. 


* * * * * 


WESLEY JOHNSON 
was called as a witness by the Government and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. Would you state your name, please? A. Wesley Johnson. 

Q. Speak up a little, Mr. Johnson, so we can hear you. = Wesley 
Johnson. 

Q. Where do you live, sir? A. 409N Street, Apartment 2. 

Q. Is that Northeast or Northwest? A. Northwest. 
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. Is that in the District of Columbia? A. Yes, sir. 
. And did you live there on February 25,1961? A. Yes, sir. 
. Is Virginia Johnson here, in court, your daughter? A. Yes, sir. 
. Do you have other children? A. Yes, sir. 
. How many, sir? A. Five more. 
. And do they live with you at 409 N Street? A. Yes, sir. 
. And do you recall when the evening of February 25, 1961, any- 
thing unusual occurred? A. Yes, sir. 
Q. Did you go someplace that night? A. No, sir. I went that even- 


. That evening? A. Yes, but I was back home. 
. All right, what time in the evening? A. Oh, I went right after 


. What time? A. About 1:00 o'clock. 
. All right, did there come a time when you went to the precinct 
that night? A. Well, it was -- I didn't exactly notice the clock. It was 


dark anyhow, around 7:30, 8:00 o'clock. 
Q. And you did go to the precinct? A. Yes, sir. 
Q. And when you arrived there, did you see your daughter, Virginia? 


A. Yes, sir. 
* * * 


CROSS EXAMINATION 
BY MR. PRAHINSKI: 

Q. Hello, Mr. Johnson, what time did you go to the precinct that 
night? A. I don’t know exactly. It was around 7:30 or 8:00 o'clock. I 
know it was dark. 

Q. How long did the police officers talk with Virginia that night? 
A. I wouldn't know. Because they had her down there when I got down 
there. 

Q. While you were at the precinct, did they talk to Virginia? 

A. Well, they never talked to her for hours, no. They asked her what 
happened. 

Q. For how long a time would you say they were talking to her? 
A. Can't recall. 
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Q. Would you say it was more like an hour or more like uve min- 


utes? A. It wasn't no hour. 

Q. Maybe ten minutes, 15 minutes? A. Something like that; may- 
be 20 minutes. 

Q. All right, did you talk to Virginia about this? A. Yes, sir. 

Q. What did she tell you? 

MR. O'MALLEY: Talk to who? 

MR. PRAHINSKI: Virginia. 

THE WITNESS: That's my daughter. 

BY MR. PRAHINSKEI: 

Q. What did she tell you, within, say, three or four hours. of this 

having happened? A. After it happened? 

Q. Yes, sir. A. Well, I didn't talk to her three or four hours. 

Q. Did you talk to her next day? A. I talked to her later on that 
night. I have some work to do. I have six children. I have to wash, cook, 
iron, cook and tend to them, so when they let me out of the precinct it was 
getting very late. I carried Virginia on home, told her to go to pes and I 
went on to my work. | 

Q. What did she tell you about this, in that first three or four bows? 
A. She said that Willie Lee picked her up on the steps, my steps, in his 
arms and put her in his automobile, told her to go for a ride, and had some 

Mr. Fred with him. I didn't know Mr. Fred but I seen him. I didn't 
know his name, if he was the father of the girl that comes down and in 
Bessie's and said he was going to take him home, and then he was going 
to take and bring her back home. So she said he had taken Fred home 
and went some other place and he was choking her when the police officer 
arrived in the car. Told her that if the police come that to tell them that 
he was her brother. . 

Q. Did she tell you anything about an indecent act being peceored 
on her? A. (Shaking head negatively). 

Q. Did you form any impressions as to whether an indecent act had 
been performed upon her? 


MR. O'MALLEY: I object. 
THE COURT: Sustain the objection. 
MR. PRAHINSKI: May we have some argument on that, Your 


Honor? 

THE COURT: What does impression that he formed have to do 
with it? 

MR. PRAHINSKI: I think it would be part of the res gestae and 
Your Honor, these things are a little difficult to communicate and be- 
tween father and child as to the form of the words and as the impres- 
sions so accordingly the impressions are quite important. 


THE COURT: I sustain the objection. 
MR. PRAHINSKI: I have no further questions. 


* * * * 


Washington, D.' c. 
Thursday, April 13, 1961 


* * * * 
JAMES EDWIN CLARKE 
was called as a witness for the Government and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. Will you state your name, please? A. James Edwin Clarke. 

Q. And where are you employed? A. Metropolitan Police 
Department, Washington, D.C. | 

Q. And were you so employed on February 1, 1961? A. I was, 
sir. 

Q. And what tour of duty did you work on thet day? A. On 
February 1? 

Q. February 25. A. On February 25th I was working 4:00 p.m. 
to 12:00 midnight. 

Q. What was your assignment? A. Scout Car 21. 

Q. And with whom were you assigned? A. Officer Carroll R. 
Baker. 

Q. Now, did there come a time on that night when you were in 
the vicinity of First and New York Avenue, Northeast, in the District 


of Columbia? A. Yes, sir, at about 7:20 p.m. 
* * * * * 


Q. And where did you goto? A. We went directly across First 
Street, Northeast, opposite of the Amoco Station, on to a vacant lot. 

Q. And what, if anything, was on that lot? A. At the time we 
approached the lot, I observed a 1956 Ford automobile -- I think it 
was two-tone green in color -- parked about fifty yards off of First 
Street. At the time I was approaching the car our headlights were on 
the car. 
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Q. The headlights from your car were on the other car? A. My 


headlights were shining on the other car. The other car was sitting 
in a dark area with no lights on at all. 

Q. Ali right. And who, if anybody, did you observe in the car 
as you went up toit? A. At the timeI was still in the scout car. When 
we were driving up with the lights shining on to the Ford, I observed 
a figure in the car. At that time I couldn't tell whether it was a man 
or woman. 

Q. Allright. Now, this location was First and what? A. First 
and New York Avenue, Northeast. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Allright. Then what did youdo? A. As we approached 

closer to the car, I turned the headlights on the scout car on to 
high beam with the foot button to attract attention to whoever was in the 
car, and at the time I thought it was -- 

THE COURT: Just tell us what you did, Officer. 

THE WITNESS: Well, I turned the headlights on to high beam as 
I approached closer to the car. I stopped about ten feet from the car, 
directly perpendicular to this Ford. I got out of the scout car with 
Officer Baker, and I approached the Ford from the left-hand side. 

BY MR. O'MALLEY: 

Q. From the driver's side? A. Yes, sir. 

Q. And then what, if anything, did youdo? A. At this time I 
observed a figure of a man inside of the automobile, and Officer Baker 
opened the door of the car. 

Q. Where was this man seated in the automobile? A. He was 
sitting in approximately the center of the front seat. 

Q. All right. And then what happened after your fellow officer 
opened the door? A. As Officer Baker opened the door, I observed 
that there was a young girl with him after the door was opened and 
our lights were shining in; and a man in the car was holding this young 


girl. 
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Q. How? A. He had his right hand on the neck of the young 
lady, on the back, forcing her head or bending her head down into his 


lap. 


@. Allright. Was there anything else unusual about the 
appearance of the man? A. Well, his left hand was on his penis and 


it was in an erected state. 

Q. Was it exposed? A. It was. 

Q. What happened then? A. At this time the man became 
conscious of the fact -- 

Q. Just tell us what happened then. A. Well, the man turned 
around at this time and jumped out of the car. I started to reach in, 
but he came out. He swung at me with his fist a couple of times and hit 
me on the shoulder and chest; and I hit him in the head with my fist, 
and he went down on the ground. And the young girl was screaming and 
crying. And I stepped around the man and got the girl out of the car; 
and as I took her out of the car, I had to rearrange her clothing. She 
had on a pair of blue denim dungarees. They were unsnapped and down 
below her buttocks. I pulled those back up around her and resnapped 

them. And I put her back into the scout car and tried to calm 
her down. She was almost hysterical. 

Q. What happened after this? You say you had struck this 
person who was in the car, the man, and he fell down? A. Yes, he fell 
on the ground when I had hit him, and I observed Officer Baker pick 
him up off the ground and place him on to the front of the scout car, 
bend him over the front of the scout car in a semiprone position with 
his feet on the ground. 

Q. What happened then? A. Well, at that time I was inside of the 
car and talking to the girl, trying to calm her down. 

Q. What happened with reference to this man? A. Well, nothing 
else that I recall except he was laying on over the front of the icar and 


struggling with Officer Baker. 
* * 
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46 Q. Now, what part of the body did you strike the defendant in? 
A. Iam not sure. I think it was his head. I hit at him and I hit him 
and knocked him down. I think it was his head. 

Q. Just to clarify my inadvertent slip, did you hit him with 
anything? Did you hit him with a stick? A. No, I did not. 

Q. You hit him with your fist, is that right? A. Yes, sir. 

Q. Do you recall how many times you hit him, Officer ? 

A. One time. 
* * * 
CROSS EXAMINATION 
BY MR. PRAHINSEI: 

Q. Did you observe the nature of the struggle between Officer 
Baker and the defendant? A. Yes. 

Q. Did Officer Baker strike the defendant? A. I don't know 
whether he actually struck the defendant. I know he was restraining 
him over the scout car. He had him bent over the scout car; and the 
defendant was trying to keep raising up; and I know Baker was pushing 
him back down on to the scout car. 

Q. Did it appear to you that Baker was just trying to hold him 
down or that Baker was striking him? A. No, I think Baker was just 
holding him down. 

* * * * * 

Q. Did you make any report on the fact that you had struck the 
defendant? A. No, sir. I told Lieutenant Davis I had struck him, no 
written report. 

Q. Is there a police regulation which requires written reports to 
be submitted when prisoners are struck? A. We have a regulation 


where if we use our night stick or baton we are required to make a 


report. We have a regulation where if a prisoner is injured and 
requires hospitalization we have to make a report. 
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Q. If his injuries are less severe, need any report be filed? 


A. Iam not sure. I don't think so. Iam not sure, though. 
* * * * ak 

Q. * * * At the time when you saw him approximately an hour 
later, did the defendant appear to have suffered any further injuries 
or have been struck or was there any other physical evidence of such 
striking? A. No. He had one eye that was starting to puff a little bit 
where I struck him. I didn't notice any further injury. 

* * * * 
CARROLL R. BAKER 
was called as a witness for the Government and, being first auly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. State your name, please. A. Private Carroll R. Baker. 

Q. And you are a member of the Metropolitan Police Department? 
A. Yes, sir, Iam. 

Q. What is your assignment? A. Second Precinct. 

Q. And you were so assigned on February 25, 1961? A. Yes, 
sir, I was. 

Q. And at that time you worked the four to midnight shift? 

A. Yes, sir, I did. 

Q. And you were in a squad car with Officer Clarke, is that 
correct? A. I was so assigned. 

Q. Now, did there come a time during that evening assignment 
that you went to the vicinity of First and New York Avenue, Northeast, 
inthe District of Columbia? A. Yes, sir, I did. 

* * * * * 

Q. And did you drive into that vacant lot? A. Yes, sir, I drove 
the scout car in there. 

Q. And your fellow officer was with you? A. Yes, sir. 
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Q. And on arriving in the lot, what, if anything, did you see? 

A. There was a car parked up on the lot. 

Q. What kind of a car was it? A. It was a Ford. 

Q. Did you notice whether or not anybody was in the car? 

A. I could make out the outline of one person. 

Q. And what happened then? A. Pulled the car up, the scout 
car up to the side of the parked car. My partner got out one side and 
I got out from the driver's side of our car and approached the parked car. 
I reached out and pulled open the left-hand driver's side of the parked 
car. 

Q. And whom did you see in the car? A. The defendant. 

* bd * * * 

Q. All right. What was the next thing that occurred? A. There 
was a young child in the car also. 

Q. And was that male or female? A. A female. 

Q. Where was the female? A. The child was on the far side of 
the defendant who was to the right side of the front seat of the car. 

Q. And what was the next thing that occurred? A. Well, I 
observed the defendant and this child. He had his right hand on the 
back of the child's neck; and in his left hand he had his penis which 
was in the state of erection; and he was forcing the child's head down 
on it. 

Q. All right. What about the child, was there anything unusual 
about her condition at that time? A. She was crying and struggling. 

Q. All right. What is the next thing that occurred? A. The 
defendant realized that we were there. 

Q. Yes, what did he do? A. He turned and came out of the car 
and in a belligerent manner, swinging. 

Q. All right. Then what happened? A. He was subdued. I struck 

him once, and then he went down; and as he got up, I took him and 
placed him over the hood of the scout car where I held him. 

Q. Did you see your fellow officer strike him at all? A. No, sir, 
I didn't. 
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Q. And then what happened? A. Then my partner went in and 
took the child out of the car and tried to quiet her down. 

Q. Now, shortly thereafter, did he have a conversation with the 
girl? A. Not directly with the girl. At the time the defendant — 
certain statements. 

Q. What did he say then? A. I asked him who the child was, and 
he stated it was his sister. 

* * ak 
CROSS EXAMINATION 
BY MR. PRAHINSEI: 
* * * * * 

Q. Was it possible that Officer Clarke might have struck the 
defendant? A. It could have happened. 

Q. If he had struck him, would it have been before you struck 
him or after you struck him? A. I don't know. I was struggling with 
the defendant myself. 

Q. What did you do immediately as he came out of the ca? 

A. I braced myself. 

Q. And could you describe the nature of your struggle with the 
defendant? A. It was mostly just trying to control him, to keep him 
from breaking away. 

Q. Did you strike him before you struggled with him or after you 
struggled with him? A. While I struggled with him. | 

Q. Which fist did you strike him with? A. With my right hand. 

* * * * x 

Q. Was this lot illuminated? A. No, sir, it was not. 

Q. Was there any dashlight or anything like that in the car that 
went on when you opened the door? A. I don't remember it, hecause 
the headlights of our scout car, if there would have been any lights, 


drowned out any other lights that would have been in the car. 
*x a * * ak 
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Q. And then what happened? A. Then my partner went in and 
took the child out of the car and tried to quiet her down. | 

Q. Now, shortly thereafter, did he have a conversation with the 
girl? A. Not directly with the girl. At the time the defendant = 
certain statements. 

Q. What did he say then? A. I asked him who the child was, and 
he stated it was his sister. 

* * * 
CROSS EXAMINATION 
BY MR. PRAHINSEI: 
* aK * * * i 

Q. Was it possible that Officer Clarke might have struck the 
defendant? A. It could have happened. 

Q. If he had struck him, would it have been before you struck 
him or after you struck him? A. I don't know. I was ae with 
the defendant myself. 

Q. What did you do immediately as he came out of the car? 

A. I braced myself. 

Q. And could you describe the nature of your struggle with the 
defendant? A. It was mostly just trying to control him, to keep him 
from breaking away. | 

Q. Did you strike him before you struggled with him or after you 
struggled with him? A. While I struggled with him. 

Q. Which fist did you strike him with? A. With my right hand. 

* * * * * 
Q. Was this lot illuminated? A. No, sir, it wasnot. 
@. Was there any dashlight or anything like that in the car that 


went on when you opened the door? A. I don't remember it, because 
the headlights of our scout car, if there would have been any lights, 


drowned out any other lights that would have been in the car. 
x* * * * * 
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Q. And can you state as a fact that you only struck the defendant 
one time? A. Once or twice to the body when he came out, yes. 

Q. You struck him to the body? A. To the body. 

Q. Was he on the ground at any time? A. He went down. I don't 
know what caused him to go down, probably the force of the blow, 
maybe. 

Q. Did you kick him by any chance? A. No, sir, I did not. 

* * * * * 

Q. Did youmake any reports on the striking of the defendant ? 
A. Did I make any report? 

Q. Yes. A. No. 

Q. Did you file a charge of assault against a police officer 
against him? A. No. 

Q. Did you file a resisting arrest charge against him? A. No. 

* * 5 * * 
FRED JONES 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
* * * 

Q. Willie took you home? A. Yes. 

Q. That is, the defendant, Willie Gilliam? A. That is the 
defendant, Willie Gilliam. 

Q. And how did he take you home? A. In his car. 

Q. All right. And your home was approximately how far from 
where you got into the car? A. I would say about a half block. 

Q. All right. And did anybody go with you other than you and the 

defendant Gilliam? A. Little Virginia. 

Q. Virginia? A. Yes. 

Q. All right. Now, who got in the car first? A. Virginia got in 
the car first and Willie Lee walked around and I got in. 


23 


Q. Allright. Had you asked Virginia to get into the car ? 
A. No, I didn't. 

Q. Allright. And then you got driven home, is that correct? 
A. That is correct. 

Q. And you got out of the car? A. Yes. 

Q. And after you got out of the car, what happened to Virginia? 
A. I don't know. I went on in the house. 

Q. Allright. Did you see the automobile drive away after you 
got out of the car? A. It drove away after I got out of the car. 

Q. And who was in the car when it drove away? A. Virginia. 

* * * * a eae Na 

Q. And Willie Gilliam was driving the car? A. He was driving 

the car. 


* * * 


WILLIAM F. WESTCOTT ! 
was called as a witness for the Government and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. William F. Westcott. 
Q. Spell your last name. A. W-e-s-t-c-o-t-t. 
Q. How are you employed, Mr. Westcott? A. Well, during the 
week I am a professional truckdriver, and on weekends I help in 
a service station. 
Q. What service station? A. Amoco Station, First and New 
York Avenue, Northeast. 
* * * a * 
Q. Let me ask you this. Just at that juncture, did you see the 
police officers' car pull on to the lot.? A. Oh, positively. 
Q. You did? A. I was watching them. 
Q. Then what, did you see the police officers’ car stop? A. Yes, 
sir, I did. | 
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Q. Now, teil us from there what happened. A. Well, the one 
officer, he got out, he jumped out of the car real quick like; and he 
walked up this '57 Ford and looked in. And, well he started hollering. 
And this other officer he jumped out from the other side about the same 
time, started hollering, opened the door, and grabbed the defendant 
there by the collar and drug him across the seat from the passenger side 
to the driver side and out the door. 

Q. What happened then? A. Well, the defendant there tried to 
take a swing at one of the officers there, and one officer there was 
forced to hit him. 

Q. Then what happened? A. Well, about that time they had him 

subdued and walked him over to the cruiser and kept trying to 
keep his hands on the hood of the police cruiser. It was a little hard, 
but they managed. 

Q. All right. Now, do you recall how many times either one or 
each of the officers struck the defendant? A. Well, I believe it was 
only once. I wouldn't say more than once. 

Q. Now, did you notice anything unusual about the appearance of 
the defendant as he was getting out of the car? A. Well, the fly was 
open, and the defendant's penis was out, I mean. 

* * * * * 

Q. Now, was there anything unusual about her appearance at the 
time you saw her? A. No. The only thing I could describe, of course, 
it was dark on that lot, even with the lights of the police cruiser still 
on. I reckon that she had a pair of jeans on and a coat, and nothing 
looked disarranged there. 

Q. Was she talking or what was she doing? A. Well, everything 
happened so fast there. After the one officer grabbed the defendant out 
of the car there, then the little girl started crying, screaming, carrying 
on, ran around to one of them there. The one officer there tried to 


calm her the best way he could. 
* * * 
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CROSS EXAMINATION 
BY MR. PRAHINSEI: 
* * * * + 
Q. You say nothing looked disarranged in the little girl's 
clothing? A. Not as far as I could see. 
* * * ok 
CHARLES B. CHASE, JR., 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
* * * * ok 
'Q. You are a member of the Metropolitan Police Department 
assigned to the Sex Squad, is that correct? A. Yes, sir. : 
* * * * * 
Q. And on arriving there, did you speak to a person identified to 
you as Willie Gilliam? A. I spoke to a person who identified himself 


to me as Willie Lee Walker. 
* cd * * * 


MR. O'MALLEY: May the record show the witness has pointed 
to the defendant, Willie Gilliam, Your Honor ? 
THE COURT: The record will so show. 


* * * * 
BY MR. O'MALLEY: 

Q. And subsequent to or as a part of the confrontation, do you 
recall the defendant having said anything about Virginia J ohnson's 
presence in the automobile? A. Yes, sir. 

Q. What did he say? A. He said he was not aware of her 
presence in the car until he had gotten to First and New York Avenue, 


and at that time he realized that she was hiding in the back seat. 
%* * * * ok ; 
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87 ROSETTA PYLES 
was called as a witness for the defendant and, being first duly sworn, 
was examined and testified as follows: 
: DIRECT EXAMINATION 
BY MR. PRAHINSKI: 
Q. Please state your name. A. I am Rosetta Pyles. 
THE COURT: Speak a little louder, please. 
THE WITNESS: Rosetta Pyles. 
BY MR. PRAHINSEI: 
Q. And what is your address? A. 1476 Clifton Street, Northwest. 
Q. Do you know the defendant, Willie Gilliam? A. Yes, I do. 
Q. How do you know the defendant, Willie Gilliam? A. Well, we 
live together. 
Q. Did there come a time in the early morning of February 26th, 
1961, about one o'clock in the morning, when you saw Willie Gilliam? 
A. Yes. 


Q. Could you describe how Willie Gilliam looked at this time? 
* * * * a 


A. Well, he looked horrible, because he had been beaten up. His right 
eye was completely closed, his face was swollen all the way across 
here (indicating), and he could just barely see out of his left eye, just 
89 a peep out of it. 

Q. How was hisear? A. Well, his ear at the back was cut. 
Biood had run out of his ear. He had a great big knot in the back of his 
head where it was covered with blood. He had another place over here 
(indicating). He had a place on his side where it looked like he had 
been stomped with a foot on his side. And his face was a mess, the way 
it was swollen and his eyes, he had a cut under here (indicating) and 
another place here on his face (indicating). 

Q. Would you say it was possible that these injuries could have 
been produced by one or two blows with a fist? A. No. He had more 
than that. 
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Q. When was the last time that you had observed Willie Gilliam 
before this time? A. Well, I saw him down at the precinct when they 
first brought him out for him to release my car keys, and he was beaten 
then. I said, "Did you all have to beat him ?" 

Q. Well, describe the injuries that he had at the time — you 
saw him at the precinct. A. His face was swollen then, and he’ could 
just barely peep out of that left eye. 2 

Q. And when was the last time that you saw him before that time 
at the precinct? A. Before he went to work that morning Sik: a little 

after ten. 

Q. What time of the day was this? A. It was a little ERE ten 
when he went to work. 

Q. Did he have these injuries at that time? A. No, he didn't. 

Q. Did he have the injuries on his body? A. No. 

Q. How do you know he didn't have the injuries? A. Because 
when he gets up in the morning, we play before he gets out of bed. 

Q. He didn't have that stomp mark or anything? A. No, he 
didn't have that on him. 

Q. When you said you played in the morning, did you mean that 
you had sexual relations? A. Yes. 

Q. Earlier, you mentioned that you had been at the precinct 


station. Would you tell us how you came to go to the precinct station ? 
ak * * * * ! 


A. Well, I got a call from a lieutenant from the No. 2 Precinct. 
THE COURT: Lieutenant who? 


THE WITNESS: I don't recall his name, but he said he was from 
No. 2 Precinct. 
BY MR. PRAHINSEI: 
Q. What did he say? A. He asked me hadI reported my car 
being stolen. I says, "No." He said, "Are you sure your car 
isn't stolen?" I says, "No, my car isn't stolen." He says, Do you 
know where it is?" I said, "I know where it was the early part of the 
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night.” And he says, "Where 2" I says, Alston's Service Station on 
K Street."" I said, "That is where, where a friend of mine works." 
He said, "Well, do you know Willie Gilliam 2?" I said, "Yes." He said, 
"How well do you know him?" I said, "He lives with me." He said, 
"Does he have permission to use your car?" I says, "Yes." So he 
says, ‘You come down to No. 2 and get your car. We have it down 
here."' I said, "All right, I will be down." So I went and got the car. 

* * * a * 

CROSS EXAMINATION 

BY MR. O'MALLEY: 

Q. How long had you been living with the defendant prior to this? 
A. Four months. 

Q. And then you did see him at the precinct that night? 

A. Yes, I did. 

Q. When was the next time you saw him? A. When I got home 
from the precinct after picking up my car, they had let him out. He 
had gotten out. 

Q. And you have been with him since? A. Yes, until they locked 
him back up again. 

Q. And have you talked to him about this case? A. To him? 


Q. Yes. A. Well, not exactly on the case, only trying to get him 


out. 
MR. O'MALLEY: Nothing further. 
* * * 
104 WILLIE L. GILLIAM, 
the defendant, was called as a witness in his own behalf and, being 
first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. PRAHINSKI: 

Q. Please state your name. A. Willie L. Gilliam. 

Q. What is your address? A. 1476 Clifton Street, Northwest. 

@. Could you tell the Court and the jury the events that took place 
on February 25th that led to your being in Court at this trial at this time? 
A. Yes, sir. On Saturday evening about seven, just prior to being dark, 
I left 49 N Street -- 

THE COURT: Can the jury hear the defendant? 

(The jury indicated in the affirmative.) 


THE WITNESS: -- went up N Street and made a right turn on Fifth 
Street. I let Mr. Jeff Jones off at his home, returned to O Street, and 
down New Jersey Avenue to N Street again to 101 New York Avenue, North- 
east. I pulled on a vacant car lot and made an O-turn headed back. 

BY MR. PRAHINSKEI: 
Q. Excuse me asecond. Was there anyone with you and, if so, 


who? A. Virginia Johnson. 

Q. How did Virginia Johnson come to be with you? A. I put her 
in the car. 

Q. Why? A. It looked too suspicious riding by myself for the 
purpose I was going for. 

Q. What was your purpose? A. I was going to get a gallon of 
whiskey which I had previously left that morning on the lot. 

Q. Was this bootleg whiskey? A. Yes, sir. 

Q. Where had you gotten this whiskey? A. I went down to Mary- 
land Saturday night, Friday night, I guess, andI returned with it Saturday 
morning, probably 2:00 p.m., something like that. 

Q. O.K. Now, go on and resume your story and tell us what hap- 
pened? A. I got out of the car and went back to the junk yard lot; and I 
got the jug and returned back about ten paces from the car; and there was 
a truck across the street. The truck stopped there, backed up with his 
lights on, shined almost on the car. It was not exactly direct on it. 
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So I walked behind the car to urinate. I set the jug down, urinated. 
So I don't know what happened then, but the lights flashed from across the 
street. The truck lights went out before I turned around. So the light 
came from across the street. I looked around. It was a police car. I 
walked up beside the car and sat down on the side of the street. It stopped 

directly in front of me approximately two feet from my front bumper. 
The officer jumped out. I opened the door and stepped out. 

Q. Was this immediately after you had finished urinating? A. Yes, 
I was in the process of it at the time. So I proceeded right up beside the 
car, sat down on the corner of the seat. I didn't lock the car. SolI told 
Virginia if they ask any questions, tell them you are my sister. Sol 


opened the door. 
* * * * * 


Q. And did you grab Virginia firmly at the time that you did it or 
weakly or what? A. Well, it was not noticed at that time. I was half 
way getting out of the car, getting in preparation to get out, you 


see; and I didn't notice whether I pushed her down hard. I know I set her 
down. : 

Q. Goon. A. And the officer got out of the patrol car. I stepped 
out. Imet him about half way to my front fender. He asked me what I 
was doing on the lot. I told him I stopped to urinate. He asked me whose 
car it was. I told him it was my car. He said, "Do you have the regi- 
stration card?" I said, "No, it is not my car." I said, "It is registered 
in my wife's name." So he says, "What's your name?" Itold him. He 
said, What is your wife's name?" Isaid, "Rosetta Pyles." He says, 
Why is it you have one name and your wife has another name?" I said, 
"That is my common law wife."’ He said, "Have you ever been arrested 
before?” I said, "Yes, two or three times." He said, "For what?" 
I said, "For auto theft and quite a few other things." He said, “Are you 
telling me a damn lie?" And he reached me and got me on my collar. 
He ripped all the buttons off the front of my top coat that was buttoned up. 
He ripped the buttons, not all, but he tore a ole out of it. And I reached 
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up to knock his hand, but his fingers dug into my throat. He hit me in the 
head with a hard object. My knees buckled. I went down. He kicked me 

in the stomach. In the meantime, the child started hollering. The 
other officer was not on the same side I was with the officer, but he was 
on the other side of the car, the side the child was on. And he was 
hollering at the child, "What was he doing to you?" And finally she set- 
tled down. So he took me and tried to make me stand up against the truck, 
but my knees would buckle. Each time he turned me loose my hands would 
go back, and he would push me back on the truck. So they both taken me 
and put me in the truck, closed the door; and I guess we remained on the 
lot close to a half hour. AndI had no recollection of going in the pre- 
cinct at all. But I next remember that I was going up these steps toa 
lighted room with a big chair similar to this with my back almost to the 
wall, but enough room for an individual to walk behind. 

And they started interrogating me on who owns the car. I told them. 
I gave them the address, and the address where I lived. So one of the 
officers left the room. He goes downstairs and comes back. He says, 
He told a damn lie. There is no phone listed there at this time, nobody 
lives there by this name." I realized then I didn't make it explicit about 
the arrangement of the phone, because it was in her maiden name. So 
he continued to try, he continued to beat me and to interrogate me. So 


each time I asked him for a lawyer, and he continued to hit me. 
Q. Who? A. The officer, plain clothes officers. 


THE COURT: What were their names, do you know? 

THE WITNESS: No, sir, I don't. 

So the officer came back up later on and he told me he had got in 
touch with the house, and the lady said the car was not stolen. ‘Then the 
question of the child came up. They questioned me about other robberies 
and stealing of tires and tubes from garages and different places. 

Then the question of the child came in. And they explained to me 
the charges they could get me for. And I told them I still would like to 
have a lawyer, that is my rights. He said, "You don't have any rights." 
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They continued to interrogate me. At this time I was not able to see or 
to identify the officers at all. I could merely see the form standing out 


in front of me. 
So the officer walked besides me on the shoulder, one on this side 
(indicating), and the officer come to me about each five minutes. They 


would go in a huddle, back to the back of the room, and have a discussion 
and come back. So this officer which I can't identify, he came to this 
side. So he noticed that I wasn't hearing too good out of this side and 

he removed to this side. So I still didn't answer him as he talked. 
I remained silent at that time. So he continued to talk. He said, "Willie, 
I don't believe in this brutality." He said, "Now, we could get you for 
soliciting on a minor." He said, "You did go there." He said, "But 
here is what we are going to do. I am going to talk to the fellows and get 
it down to indecent exposure in front of a minor." He said, "You go 
ahead and sign this and we will get you fixed up and let you go home." I 
said, “I can't see what is on the paper." I said, "This was no indecent 
exposure in front of a minor, and I am not signing anything." 

THE COURT: I don't think they can hear you. 

THE WITNESS: So they continued to beat me for at least an hour. 
About that time I had no feeling in my head at all. So I just remained 
silent and let them beat me. So just as they had gotten through two 
officers went out and the last remaining one he caught me in the back of 
my shirt, pushed me down, and busted my head open and knocked me un- 
conscious. Next I remember I was being brought before the child in that 
same condition, blood from my eyes, nose, ears, several places on my 
head, placed in front of the child. The only officer that was sitting was 
the plain clothes officer, the one who said he was a sergeant from the Sex 
Squad. 

* * * * * 

Q. * * * Did either of those officers strike you? A. Yes, sir, 
everyone in that room. 

Q. What other offenses were you questioned about? A. I was 
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questioned about a garage that was broken into, I believe, First and W, 

Northwest, some tools or something was taken. And they all asked me 

did I know of anybody that sold tools, since it was my line of work. I 

did not. They questioned me about tires taken from various cars and 
different things. 

Q. While they were questioning you about the garage, were you 
struck at any time? A. No, only when I asked for a lawyer. After they 
asked the question, I said, "I would like to have a lawyer." 

ok *x * * * 

Q. And while you were being questioned about any of these side 
offenses other than the garage, were you struck? A. I was struck al- 
most ever time they asked me something when I didn't answer. | 


* * * * * 


Q. At any time when you were on the lot, did you do anything in 
the nature of an indecent act towards little Virginia? A. No. | 
Q. After you had finished urinating, do you remember whether you 


closed your trousers or not? A. No, I don't remember whether I closed 
my trousers or not, but I do know my topcoat would have covered it if I 
hadn't. : 

Q. Did you actually get into the car at the time that you spoke to 
little Virginia? A. I would say I was actually in the car, but the door 

was not closed tight where it would lock. 

* * * * * 

Q. At any time when you were in the police station, did any of 
these officers who were interrogating you state that they had seen you 
with your privates out of your pants forcing Virginia's head on towards 
your privates? A. No. 

Q. When was the first time that you heard any officer state that 
they had seen this? A. At the hearing. 

Q@. When was this hearing? A. The following Monday. 


* * * * * 


Q. How much do you make as an automatic transmission specialist? 
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A. From one hundred twenty-five straight labor and with percentage 
from one hundred twenty-five to two hundred a week. 

Q. You learned this trade in prison? A. I hold a master diploma 
from International Correspondence School that I acquired in Lorton Refor- 
matory. 

Q. When did you get out of prison for the last time you were 
arrested? A. The 17th of August, 1959. 

Q. Have you been in any trouble since you got out of prison? 

A. Traffic. 
* * * * 
CROSS EXAMINATION 
BY MR. O'MALLEY: 


* * * * oe 


139 Q. And you told them that it was your automobile? A. That is 
right, I did. 
Q. And that was a lie? A. Definitely. 


Q. And you told them that you were married? A. Yes. 
Q. And that was alie? A. Yes. 
x * * * * 

140 Q. Are you the same Willie Lee Gilliam who was convicted of 
transporting an automobile, a stolen automobile in interstate commerce 
on November 3, 1952? A. That is right. 

Q. Are you the same Willie Lee Gilliam who was convicted tamper- 
ing with an automobile on January 12, 1957? A. That is right. 
Q. Are you the same Willie Lee Gilliam who was convicted of 

141 unauthorized use of a motor vehicle and grand larceny of that motor 
vehicle on February 25th, 1957? A. That is right. 

Q. Are you the same Willie Lee Gilliam who was convicted of shop- 
lifting on March 9, 1945? A. Yes, I guess so. Itisa pretty long time. 


* * * * * 
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' 142 WILLIAM R. HYDE 
was called as a witness for the defendant and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PRAHINSKE: 
Q. Please state your name. A. My name is Dr. William R. Hyde. 
Q. Would you please state your occupation? A. Tama physician. 
* * * | * * 

Q. On February 26th, 1961, did there come a time when you ex- 
amined a person by the name of Willie Walker or Willie Gilliam? A. That 
is correct, I did. 

* * * * * 

Q. Will you state the results of your examination? A. This 
particular person had multiple contusions, lacerations, and so forth, 
involving the head and neck and chest wall. : 

Q. What do you mean by contusions? A. Well, he had been severe- 
ly beaten. 

Q. Do you think he was struck more than two times? A. Yes. 

Q. Do you think he was struck more than ten times? A. It is 
hard to say if he was struck more than ten times. He was struck more 
than two times; he was struck several times. ; 

Q. What was the nature of the injuries in his neck region? Let me 
ask you first of all, do you remember from your independent recollection? 
A. When we talk about head and neck, we use that as a collective item. 
Most of his injuries were involving, specifically, the eyes, the cheeks, 
the back of his head, one or both ears, I don't remember which, but 

mostly in the area of the facial region and the head, the scalp. 

Q. Can you remember specifically what the injuries were in the 
back of his neck region? A. It wasn't exactly on the neck. He hada 


swollen area, hematoma, on one side of the occipital, just above the neck, 
in the back of the head. 
Q. What do you mean by hematoma? A. A hematoma is a localized 


collection of blood. 


148 
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Q. How did his eyes appear? A. Both eyes were swollen. One 


eye was completely closed and the other eye was partially closed. 

Q. What injuries did he have on his chest wall? A. He had no 
visible injuries. As I recall, he had tenderness on one particular side. 
I have it in my records. I don't remember which side specifically. 

Q. Would you consult your records, Doctor? A. An examination 
of his thorax, heart, and lungs reveals he had tenderness of the, over 
the right lateral rib cage. That is all I have recorded on that. 

* * * * * 
CROSS EXAMINATION 

BY MR. O'MALLEY: 

* * cd * * 

Q. And you are here in your private capacity, is that correct? 
A. That is correct. I saw him as a referral patient. 

* Oo * * * 

Q. Now, the outside limit and the age of those bruises that you 
saw -- actually, they were bruises, were they not, Doctor? A. What 
this particular patient had? 

Q. Yes. A. He had more than bruises. 

Q. You called them contusions? A. He had contusions, hematomas, 
abrasions, and, of course, the areas that were discolored by clotted 
blood would actually be considered a bruise by the layman. 

Q. And you said that all these injuries resulted from the beating? 

A. According to the history, that is correct. 

Q. That is not your opinion, that is what the man told you, and 
from what he told you, you inferred that it was a result of a beating, isn't 
that right? A. I would say so. 

Q. And if what had happened was that there was, for example, a 
boxing match that afternoon at two o' clock in the afternoon or one o'clock 
in the afternoon, the injuries could be the same as far as you are con- 
cerned, could they not? A. It would be hard for a man to get that many 
injuries in a boxing match. 
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Q. But as far as your interpretation of a beating, you are still 
construing your opinion as a result of what the defendant told you? A. On 
the basis of what he told me and on the basis of what I saw. 

MR, O'MALLEY: Nothing further. 

THE COURT: I don't quite understand that, Doctor. Independent 
of what he told you you could say he had a beating? 

THE WITNESS: I would say so, yes, sir. 

THE COURT: How were they different than he might have gotten 
through some other method such as automobile accident of some sort? 

THE WITNESS: Well, the multitude of injuries and the various 
regions that were involved as a result of my examination indicated that 
he had to sustain trauma to multiple areas of the body: ears and front 
of the head, the back of the head, the rib cage; and an injury that one would 
get in falling or in an automobile accident would tend to be a little more 
localized than the injuries he received. 

* x * * *x 

Q. And you applied ice caps to the eye? A. I didn't apply, I 
advised him to use ice caps. 

Q. What did you do for him? A. It is on the chart; it is on the 
card, if you look there under treatment. I may have a little difficulty 
in reading it. Neosporon ophthalmic solution. I instilled that in his eyes. 
I advised him to use ice caps to the eyes. I told him to use salicylates, 
specifically aspirin, for the pain until he had consulted an ophthalmologist. 

Q. You didn't refer him to a hospital or anything? A. No. * * 

* * * * * 

Q. You are telling us why you didn't treat him. My question is, 
Isn't it a fact that your treatment of him was practically nil? A. Well, 
it depends on what you call nil. 

Q. You did nothing more than observe this man, Doctor, 3 isn't that 
correct? A. Well, I observed him, I told him to use salicylates, and 


I put an opthalmic solution in his eyes to prevent any infection. : 
* * * * cs 


Washington, D.C. 
Friday, April 14, 1961. 


* * oe * 
CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, this case has now 
reached that stage where it becomes my duty to charge you on the law of 


the case, which charge you are required to follow in exercising your duty 


to pass on the facts of the case. 

Before going into the principles of law governing this case, I shall 
discuss briefly the participants in the trial and the functions which each 
of us has in this case. 

Let us first consider counsel for the Government and counsel for 
the defendant. You first met them in the opening statements. The Gov- 
ernment's attorney made a statement as to what the Government expected 
to prove and the defendant's attorney, as to what the defendant expected 
to prove. 

These statements as to what counsel for the Government and counsel 
for the defendant expected to prove do not constitute evidence in the case. 

At the close of the case counsel for the Government and counsel for 
the defendant made what we refer to as summations to the jury, in which 
each of them discussed the evidence. If your recollection of the evidence 
disagrees with their recollection of the evidence, your recollection is 
controlling as you are the sole judges of the issues of fact in the case. 

Now, as to the function of the Court, it is my duty to conduct the 

trial of the case in an orderly and efficient manner, to rule upon 
questions of law during the course of the trial and, finally, to charge you 
with respect to the law which will control you in the determination of the 
issues of fact which you have to decide. 

You are not to draw any inference nor are you to be influenced with 
respect to the guilt or innocence of the defendant by any ruling of this 
Court during the course of the trial. The Court made rulings of law and 
thereby disposed of the questions that were presented, either dealing with 
the admissibility or inadmissibility of evidence, or the questions that 
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arose during the course of the trial. There is nothing that the Court has 
said during the course of the trial or that will be said during this charge 
which should carry with it any suggestion as to how the Court feels this 
case should be decided because, as I shall point out to you in a moment, 
you are the sole judges of the issues of fact in this case and for me to 
suggest how you should de cide the case would constitute an assumption 
of your prerogatives in the case. 

As I said, you are the sole judges of the issues of fact which you 
must decide in this case. You must base your judgment upon the evidence 
you have heard from the witness stand, from the exhibits which have been 
received in evidence, and the inferences which are reasonably deducible 
from that evidence, that is, the testimony and exhibits. I repeat, you 

are the sole judges of the issues of fact. That is your sole responsi- 
bility and no one can share it with you. 

Now, the defendant has been indicted in this case in two counts 
charging taking indecent liberties with a minor child and enticing a minor 
child to another place for the purpose of taking indecent liberties with the 
child. 


A little later on, I shall read the indictment to you but I wish to say 
and emphasize at this point that the fact of his indictment raises no infer- 
ence of guilt. The indictment is the method whereby the defendant is 
brought to trial and by which he is informed of the charges made against 
him. It is not evidence in the case. 


Now, every defendant in a criminal case is presumed to be innocent, 
and this presumption of innocence attaches to a defendant throughout the 
trial. The burden is on the Government to prove the defendant guilty be- 
yond a reasonable doubt, and if the Government fails to sustain this bur- 
den, then you must find the defendant not guilty. 

You may well ask, what is meant by the phrase, "a reasonable 
doubt."" It does not mean any doubt whatsoever. Proof beyond a reason- 
able doubt is proof to a moral certainty and not necessarily proof toa 
mathematical certainty. A reasonable doubt is one which is reasonable 
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in view of all the evidence. Therefore, if, after impartial comparison 

and consideration of all the evidence, you can candidly say that you 
are not satisfied with the guilt of the defendant, then you have a reason- 
able doubt. But, if after such impartial comparison andconsideration of 
all the evidence and giving due consideration to the presumption of inno- 
cence which attaches to the defendant, you can truthfully say that you have 
an abiding conviction of the defendant's guilt such as you would be willing 
to act upon in the more weighty and important matters relating to your 
personal affairs, then you have no reasonable doubt. 

The term, “reasonable doubt" again means a doubt for which a good 
reason can be given in the light of all the evidence. It means a doubt 
which is substantial and not merely shadowy. It does not mean a doubt 
which is merely capricious or speculative. 

Now, in determining whether the Government has established the 
charges against the defendant beyond a reasonable doubt, you will con- 
sider and weigh the testimony of all the witnesses who have testified be- 
fore you, and all the circumstances concerning which testimony has been 
introduced. You are the sole judges of the credibility of witnesses. 

In other words, you and you alone are to determine whether to be- 
lieve any witness, and the extent to which any witness should be credited. 
In case there is any conflict in the testimony, it is your function to re- 

solve the conflict and to determine where the truth lies. 

In reaching a conclusion as to the credibility of any witness, and 
in weighing the testimony of any witness, you may consider any matter 
that may have a bearing on the subject. For instance, you may consider 
the demeanor and the behavior of the witness on the witness stand, the 
witness’ age, the witness' manner of testifying; whether the witness im- 
presses you as a truth-telling individual, whether the witness impresses 


you as having an accurate memory and recollection; whether the witness 
has any motive for not telling the truth; whether the witness had full op- 
portunity to observe the matters concerning which the witness has testi- 
fied; and whether the witness has any interest in the outcome of this case. 
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If you find that any witness wilfully testified falsely as to any ma- 
terial fact in this case, concerning which the witness could not reason- 
ably have been mistaken, you are then at liberty, if you deem it wise to 


do so, to disregard the entire testimony of such witness, or any part of 


the testimony of such witness. 

Now, the fact that the defendant has a criminal record has no bear~- 
ing on the question of guilt or innocence of the charges on which he is 
being tried. The law, however, admits the criminal record as to any 
person who takes the witness stand solely for the purpose of assisting 

the jury in determing whether or not to believe the witness. 

Any fact that may tend to show that a witness may not be a truth- 
telling individual is admissible in respect to such witness, whether the 
witness is the defendant or anyone else. Consequently, you may consider 
the defendant's criminal record, not as bearing on the question of guilt 
or innocence, because the defendant's guilt must be established by evi- 
dence, irrespective of what his past may be, but you may consider his 
criminal record merely for the purpose and as a help in determining 
whether he was a trustworthy witness when he took the stand and whether 
his testimony should be believed. 

Now, in this case, you had the testimony of a six-year old child. 
You are instructed as a matter of law that a child is not disqualified as 
a witness merely by reason of her youth. There is no precise age which 
determines the competency of a child to testify. This depends on the 
capacity and intelligence of the child, her appreciation of the difference 
between truth and falsehood, as well as of her duty to tell the truth. 

In weighing credibility one should consider the child's capacity to 
observe facts, her capacity to recollect them, and her ability to under- 
stand the questions put to her and to answer those questions intelligently. 
As in the case of all other witnesses, you, the members of the jury, are 

the sole judges of the credibility of the child who has testified in 
this case and in weighing her testimony you should consider not only her 
age but her demeanor on the stand, her manner of testifying, her apparent 
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degree of intelligence and understanding, whether she impresses you as 
having an accurate memory and recollection and whether she impresses 
you as a truthtelling individual. 

There has been testimony with reference to the good character, or 
good reputation of the defendant. Evidence of good character, like other 
types of testimony, should be considered by you in conjunction with all 
the other evidence before you. Under some circumstances, evidence of 
good character alone may be sufficient to create in your minds a reason- 
able doubt, although without it the other evidence would be convincing. 

Now, the first count of the indictment against the defendant here 
reads as follows: 

"On or about February 25, 1961, within the District of Colum - 
bia, Willie L. Gilliam did take immoral, improper and indecent 
liberties with Virginia Johnson, a female child under sixteen years 
of age, that is, about seven years of age, with the intent of arousing, 
appealing to and gratifying the lust, passions and sexual desires of 
the said Willie L. Gilliam." 

The law with regard to this reads as follows: 

"Any person who shall take, or attempt to take, any immoral, 
improper or indecent liberties with any child of either sex, under 
the age of 16 years, with the intent of arousing, appealing to or 
gratifying the lust or passions or sexual desires, either of such 
person or of such child, or both such person and such child, shall 
be punished" as provided by law. 

Now, the elements of the offense which the Government must prove 
under this Act are as follows: 

(1) That the defendant took, or attempted to take, immoral, im- 


proper or indecent liberties with a person under the age of 16, and, (2) 
that the defendant did so with the intent of arousing, appealing to or grat- 
ifying the lust or passion or sexual desires, either of himself or of the 


other person, or both. 
Intent cannot be proved by direct evidence because there is no way 
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of fathoming the mental operations of another person. Intent may be in- 

ferred from circumstances, that is, the things done, the statements made 

by the defendant as well as the surrounding conditions and circumstances. 
Now, Count 2 charges: 

"On or about February 25, 1961, within the District of Col- 
umbia, Willie L. Gilliam did take, entice, allure and persuade 
Virginia Johnson, a female child under sixteen years of age, that 
is, about seven years of age, into his automobile, with the intent 
of arousing, appealing to and gratifying the lust, passions and sex- 
ual desires of the said Willie L. Gilliam.” 


Now, the pertinent statute on that reads: 


‘Any such person who shall, in the District of Columbia, take 
any such child or shall entice, allure, or persuade any such child, 
to any place whatever for the purpose either of taking any | such im- 
moral, improper, or indecent liberties with such child, with said 


intent or of committing any such lewd, or lascivious acts upon or 

with the body, or any part or member thereof, of such child with 

said intent, shall be punished as the statute provides." 

Now, to establish an offense under this section of the statute, the 
Government must show the following elements: 

(1) that the defendant enticed, allured or persuaded this child to 
any place; for the purpose: (a) either of taking immoral, improper or 
indecent liberties with such child; (b) or with the intent of committing 
any lewd or lascivious acts upon or with the body or any part or member 
thereof of such child with the intent of arousing, appealing to or gratifying 
the lust or passions or sexual desires of such defendant or of such child; 
(c) that such child was under the age of 16 years. 

Now, in the District of Columbia, our courts recognize that children 
are more highly suggestive than adults. Moreover, children have, asa 
rule, no full understanding of the serious consequences of charges they 
make. Thus you must consider the age of the child, her ability to dis- 
tinguish right from wrong, and her capacity to understand the seriousness 
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of her testimony in this respect in so far as the defendant is concerned 
in evaluating her testimony. 

The essence of the crime charged against the defendant, as I have 
outlined it to you in the two previous instructions is known in the law as 
the corpus delecti. Many people feel that the corpus delecti is a dead 
body. It isn't at all. It is the essence of the crime that is known as the 
corpus delecti. That is, the fact that an offense was committed against 
the child by the defendant cannot be established by the testimony of Vir- 
ginia Johnson, the little girl, standing alone. 

Thus, even if you believe all of the testimony given by Virginia 
Johnson against the defendant, you cannot find the defendant guilty on the 
basis of the testimony of the child standing alone. You must find corrob- 
oration of the corpus delecti, that is, other evidence that the offenses 
here charged were committed, from other testimony by the witnesses in 
this case. 

If you find no corroboration and you resolve that the only credible 
evidence of the crime allegedly committed is that of the little girl, Vir- 
ginia, then you must find the defendant not guilty but if you find that there 
is a corroboration of the fact that the offenses here charged were com-~- 
mitted, that corroboration could be the testimony of one or more of the 
other witnesses who testified as to the facts of the crime. Thatis, Mr. 
Westcott, or either of the two police officers; and if you think the testi- 
mony of one or more of the other witnesses is corroborative evidence 
beyond a reasonable doubt or if you think that the evidence of the other 
witnesses who testified as to the fact that the offenses here charged were 
committed by the defendant standing alone constitutes sufficient evidence 
beyond a reasonable doubt that the defendant committed the acts here 
charged, then you may find the defendant guilty as charged. 

Does counsel have anything to suggest before I close? 

MR. O'MALLEY: No, Your Honor. 

MR. PRAHINSKI: No, Your Honor. 

THE COURT: Now, ladies and gentlemen, you are directed that 
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your verdict must be the considered judgment of each juror. In order to 
return a verdict, it is necessary that each juror agree thereto. Your 
verdict must be unanimous. It is your duty as jurors to consult with one 

another and to deliberate with a view to reaching an agreement, if 
you can do so without violence to individual judgment. Each of you must 
decide the case for yourself, but do so only after a consideration of the 
evidence with your fellow jurors. In the course of your deliberations, 
do not hesitate to change an opinion when convinced it is erroneous. But 
do not surrender your honest convictions as to the weight or effect of 
evidence solely because of the opinion of the other jurors, or for the 
mere purpose of returning a verdict. 

Now, in this case you must return a verdict on each of the two 
counts. On the first count, you may return a verdict of guilty as charged 
or not guilty. On the second count, you may return a verdict of guilty as 
charged or not guilty. 

(The two alternate jurors were excused. ) 

Now, ladies and gentlemen of the jury, when you get to the jury 


room, you will first elect a foreman or a forewoman to preside over 


your deliberations and to announce your verdict. 

How many exhibits do we have in this case? 

DEPUTY CLERK: Four, I believe, Your Honor. 

THE COURT: If the jury should desire any one of the exhibits which 
we have in evidence, if you will let the marshal know, they will be fur- 
nished to you. 

You may now retire to the jury room to consider your verdict. 


[ Filed April 14, 1961] 


VERDICT 
On this 14th day of April, 1961, came again the parties aforesaid, 


in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon after hearing 
the arguments of counsel and instructions of the Court, alternate jurors 
are discharged from further consideration in this case and said jury 
retires to consider their verdict. 

The jury returns into Court and upon their oath say the defendant 
is guilty on count 1 and not guilty of count 2. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # 3 


* Oe * 


| Filed May 29, 1961] 
JUDGMENT AND COMMITMENT 

On this 26th day of May, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Theodore 
Prahinski, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation 
Section 3501a, Title 22, D.C. Code as charged on count 1 and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 


shown or appearing to the Court, 
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IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Forty (40) months to Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. | 


/s/ George L. Hart, Jr. 
United States District Judge 


[ Filed November 9, 1961] 
APPLICATION FOR NOTICE OF APPEAL IN FORMA PAUPERIS 
Name address of appellant: Willie L. Gilliam, D.C. Reformatory, 
Box 25. Lorton, Virginia | 
Name and address of appellant attorney: None 
Offense: Indecent act on a minor child. Sect. 22-350 (a concise 
statement of judgment or order, giving date, and any sentence: 
convicted April 14, 1961 and sentence on May 27, 1961 to a term of 
(40) months to (10) years. | 
Name of institution where now confined, if not, on bail: Lorton 
Reformatory, Lorton, Virginia. 
I the above name appellant hereby appeal the conviction and 
judgment intered in criminal case No. 162-61. 
Date: 11/8/61 /s/ Willie L. Gilliam 
[Filed Nov. 15, 1961] Appellant 
[ November 13, 1961. Motion denied as frivolous and not taken in good 
faith. 
/s/ George L. Hart 


